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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

For the District of Columbia 

i 

Civil Action No. 4707 

i 

S. Elbert Pike, Ernest C. Pike. Charles T. Pike, co-part¬ 
ners trading as S. W. Pike, Seedsman, The Globe Seed 
Company, The Best Gardens, and Middle West Supply 
Company, Plaintiffs , 


James A. Farley, Postmaster General of the United States, 
Calvin W. Hassell, Acting Solicitor Post Office De¬ 
partment, Thomas J. Murray, Assistant Solicitor, Pbst 
Office Department, Peter J. Connally, Attorney, Pbst. 
Office Department, Defendants. 


United States of America, 
District of Columbia, ss: 


BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 
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PTKE ET AL. VS. FARLEY ET AL. 


1 Amended Complaint for Declaratory Judgment and 

Injunctive Relief 

Filed November 16 1939 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 4707 

S. Elbert Pike. Ernest C. Pike. Charles T. Pike, co-part¬ 
ners trading: as S. AY. Pike, Seedsman, The Globe Seed 
Company, The Best Gardens, and Middle AA 7 est Supply 
Company, St. Charles, Illinois, Plaintiffs , 

vs. 

.James A. Farley. Postmaster General of the United States, 
Calvin AY. ITarsell, Acting; Solicitor Post Office De¬ 
partment, Thomas J. Murray, Assistant Solicitor, Post 
Office Department, Peter J. Conn ally, Attorney, Post 
Office Department, AA’asliington, D. C., Defendants. 

For cause of action against the Defendants, plaintiffs 
allege that: 

1. This action arises under the Federal Declaratory Judg¬ 
ment Act of June 14, 1934, 48 Stat. at L. 955 Chap. 512; 
Judicial Code Sec. 274 D (Title 2S U. S. C. A. Sec. 400) 
and the Acts of Congress of September 19,1890 as amended 
(Sections 3929 and 4041 of the Revised Statutes as amended 
(Title 39 U. S. C. A. Sections 259 and 732). 

2. Plaintiffs are a co-partnership, are citizens of the 
United States with their place of business located at St. 
Charles, in the State of Illinois. 

3. Defendant James A. Farlev is holding office as the dulv 

• *T’ * 

appointed Postmaster General of the United States 

2 and defendants Calvin AA\ Hassell, Thomas J. Mur¬ 
ray and Peter J. Connally, respectively, are em¬ 
ployees of the United States Post Office Department, hold¬ 
ing office under the appointment of said James A. Farley, 
and they are each and all citizens of the United States, 
temporarily residing and commorant in the City of AA r ash- 
ington, District of Columbia and are each and all sued in 
their representative capacities, as such. 

4. Plaintiffs are the successors in interest of a seed, plant, 
florist and nursery business established by their father in 
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or about 1887, which business has been in continuous j op¬ 
eration up to the present time and they have a large and 
extensive investment in capital, property, equipment and 
good will, used in connection with said business the loss of 
which is threatened bv the action of the defendants as hiere- 

t 

inafter pointed out. 

5. Plaintiffs under the trade names, S. W. Pike, Seeds¬ 
man; The Globe Seed Company; and The Best Gardens, for 
a number of years past have been engaged in the business 
of selling from their place of business at St. Charles, Illi¬ 
nois by mail to customers throughout the United Stajtes, 
seeds, nursery stock and plants of various descriptions and 
have built up a substantial business therein, and under j the 
trade name Middle West Supply Company have been j en¬ 
gaged in the sale by mail of face powder and other cosmetic 
sundries, which last named business at the time of the! oc- 
currence complained of herein, had in effect been abandoned 
and discontinued. 

6. Under date of January 31st, 1939, a so-called citation 
together with a so-called memorandum of charges was is¬ 
sued by the office of the Solicitor for the Post Office Depart¬ 
ment requiring plaintiffs to appear on March 13th, 1939, 
and show cause why a “fraud order” should not be issjued 
against the concerns named in paragraph 5 hereof, for al¬ 
leged violation of Sections 3929 and 4041, Revised Statutes, 

as amended. 

3 7. On the day fixed, plaintiffs appeared at the of¬ 

fice of the Solicitor of the Post Office Department!, at 
Washington, D. C., with counsel, and the defendant P<>ter 
J. Connallv, an attorney in the office of the Solicitor ofithe 
Post Office Department, did thereupon proceed to try plain¬ 
tiffs before defendant Thomas J. Murray, also an attorjnev 
in the same office, upon the charges referred to in said 
memorandum: said hearing or trial was conducted over a 
period of four days and was adjourned on March 16, 1939; 
the testimony adduced thereat was taken down and tran¬ 
scribed by a reporter employed for that purpose, and such 
transcript of record of said proceedings is pleaded here¬ 
with as if fully incorporated herein, 

8. Thereafter, under date of October 28, 1939, there was 
issued a so-called “fraud order” numbered 13473, against 
plaintiffs’ trade names S. W. Pike, Seedsman; The Gliobe 
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Seed Company; The Best Gardens; Middle West Supply 
Company; and their officers and agents as such at St. 
Charles, Illinois, purporting to have been signed by defen¬ 
dant James A. Farley, Postmaster General, directing and 
commanding the Postmaster at St. Charles, Illinois, to re¬ 
turn to senders all mail matter addressed to said names 
and to stamp same “Fraudulent: Mail to this address re¬ 
turned by order of the Postmaster General” and forbidding 
the payment of any money orders drawn to the order of 
said concerns; said order having been allegedly issued upon 
evidence satisfactory to said Postmaster General as de¬ 
scribed in a memorandum of the Solicitor for the Post 
Office Department bearing date the 27tli day of October, 
1939, allegedly signed by defendant Calvin W. Hassell; said 
fraud order and memorandum being attached hereto as 
Plaintiffs' Exhibits 1 and 2 respectively, and prayed to be 
read as a part hereof. 

9. Plaintiffs are informed and believe and therefore aver 
that said order in Paragraph 8 hereof mentioned, is 
4 a void and arbitrary action, made without warrant 
or authority of law, in violation of plaintiffs’ consti¬ 
tutional rights and privileges to due process of law, and was 
a mistake and error of law on the part of said defendant 
James A. Farley, and is not supported or sustainable bv 
any substantial, credible, competent, relevant or material 
evidence; and plaintiffs are further informed and believe 
that such action further infringes and violates plaintiffs 
rights to due process of law in that said defendant James 
A. Farley did not hear or consider the evidence in the caso 
before issuing his so-called fraud order but relied solely 
and entirely upon the ex parte statements and representa¬ 
tions of his subordinates and employees in the office of the 
Solicitor for the Post Office Department, without giving 
plaintiffs an opportunity to appear and be heard by him, 
on exceptions to the findings of the Solicitor, since no copy 
of the said memorandum or recommendation of the Solici¬ 
tor for the Post Office Department in Paragraph 8 hereof 
referred to (Plaintiffs’ Exhibit 2 herewith) was served on 
plaintiffs or their counsel in the Post Office Department 
proceedings prior to the issuance of the so-called fraud or¬ 
der, and no notice was given plaintiffs or their counsel of 
the issuance of said memorandum and recommendation or 
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of the intention of the defendant Calvin \Y. Hassell, as Act¬ 
ing Solicitor, to submit same to defendant James A. Farley, 
Postmaster General, for his action thereon prior to said 
action; thereby depriving plaintiffs of their right to be (ad¬ 
vised of the contentions and proposals of the defendants 
Thomas J. Murray, Peter J. Connallv, and Calvin W. Has¬ 
sell, before any final action was taken on their recommbn- 
dation or order issued thereon confiscating mail matter ad¬ 
dressed to plaintiffs’ concerns. j 

10. Such action by the defendants has deprived plaintiffs 
of lawful and valuable mail matter, to the number of 
5 several thousand pieces per day, addressed, a,nd 
money orders payable, to the concerns named in said 
order and has caused plaintiffs irreparable loss, damage 
and injury, and will continue to so cause such loss, damsjge 
and injury, from which plaintiffs are without remedy for 
the prevention thereof save in and by this honorable court, 
there being no plain, adequate or complete remedy at law 
in the premises. ! 

Wherefore plaintiffs pray: 

1. That defendants James A. Farley, Postmaster General 
of the United States, Calvin W. Hassell, Acting Solicitor 
of the Post Office Department, Thomas J. Murray, atid 
Peter J. Connallv, Attornevs in the Office of the Solicitor 
for the Post Office Department, be required to appear and 
answer the exigencies of the complaint. 

2. That the judgment of this court be entered, declaring 
that the said fraud order complained of, is a nullity, ahd 
void against plaintiffs. 

3. That the judgment of this court be entered declaring 
that the action of defendants Thomas J. Murray, Peter J. 
Connallv, and Calvin W. Hassell, in failing to furnish 
plaintiffs with a copy of their memorandum of findings of 
fact and recommendation that a fraud order be issued, de¬ 
prives plaintiffs of their right to due process of law aiid 
that no final action or order issued thereon may or can be 
taken by the defendant James A. Farley, Postmaster Gen¬ 
eral, against plaintiffs until plaintiffs are served with ja 
copy of any such memorandum of findings and are given an 
opportunity to appear before said James A. Farley, Post¬ 
master General, either orally or hv brief, for the purpose 
of excepting to any findings so made. 


I 

i 
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4. That the said defendant Janies A. Farley, Postmaster 

General, and his agents and employees, be restrained 

6 and enjoined both pendente lite and permanently 
from enforcing said fraud order numbered 13473. 

5. That the said defendant James A. Farley, Postmaster 
General, and those acting for him, be restrained and en¬ 
joined both pendente lite and permanently from interfer¬ 
ing in any manner with the transmission and delivery of 
mail addressed to S. AY. Pike, Seedsman; The Globe Seed 
Company; The Best Gardens; and Middle West Supply 
Company and their officers and agents, as such, at St. 
Charles, Illinois, and with the payment or certification of 
any postal money order issued and payable to the order of 
said concerns. 

And for such other and further relief as the nature of 
the case may require and as to the court seems meet and 
just. 

S. ELBERT PIKE, 

ERNEST C. PIKE, 

CHARLES T. PIKE, 
co-partners trading as: 

S. AY. PIKE, SEEDSMAN, 

THE GLOBE SEED 
COMPANY, 

THE BEST GARDENS, and 
MIDDLE AYEST SUPPLY CO., 

Plaintiffs. 

Bv S ELBERT PIKE 
NASH & DONNELLY 
Bv HORACE J DONNELLY 
HORACE J DONNELLY JR. 

Attorneys for Plaintiffs 

Cook County, 

State of Illinois , ss: 

S. Elbert Pike, being duly sworn on oath, says that he 
is one of the plaintiffs named herein, and as such and as 
agent for his co-partners Ernest C. Pike, and Charles 

7 T. Pike is authorized to and did sign the aforegoing 
amended complaint; that he has read the aforegoing 

amended complaint and knows the contents thereof; that 
the matters and things stated therein upon his personal 
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knowledge are true, and as to matters stated upon infor¬ 
mation and belief lie verily believes same to be true, j 

S ELBERT PIKE j 

Subscribed and sworn to before me a Notary Public ibis 
14th day of November, 1939. 

HAROLD ISAACSON j 

(Seal) Notary Public, Cook County, Illinois 


8 Plaintiffs 7 Exhibit No. 1. 

Filed November 8 1939 j 

Post Office Department 

Washington j 

Oct 2S 1939! 

Order No. 13473 4707 

It having been made to appear to the Postmaster Gen¬ 
eral, upon evidence satisfactory to him, that S. W. Pike, 
Seedsman; The Globe Seed Company; The Best Gardens; 
Middle West Supply Company; and their officers land 
agents as such, at St. Charles, Illinois, are engaged in Con¬ 
ducting a scheme or device for obtaining money through 
the mails by means of false and fraudulent pretenses, jrep- 
resentations, and promises, in violation of sections 259jand 
732 of title 39, United States Code, said evidence being 
more fully described in the memorandum of the Solicitor 
for the Post Office Department of the date of October 27, 
1939, and bv authoritv vested in the Postmaster General 

bv said laws the Postmaster General herebv forbids von 
• • : • 

to pay any postal money order drawn to the order of'said 
concerns & parties and you are hereby directed to inform 
the remitter of any such postal money order that payment 
thereof has been forbidden, and that the amount thereof 
will be returned upon the presentation of the original order 
or a duplicate thereof applied for and obtained under the 
regulations of the Department. 

And you are hereby instructed to return all letters, 
whether registered or not, and other mail matter which jdiall 
arrive at your office directed to the said concerns & parties 
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to the postmasters at the otlices at which they were orig¬ 
inally mailed, to be delivered to the senders thereof, with 
the words “Fraudulent: Mail to this address returned by 
order of Postmaster General” plainly written or stamped 
upon the outside of such letters or matter. Where there is 
nothing to indicate who are the senders of letters not reg¬ 
istered or other matter, you are directed to send such letters 
and matter to the Division of Dead Letters with the words 
“Fraudulent: Mail to this address returned by order of 
Postmaster General” plainly written or stamped thereon, 
to be disposed of as other dead matter under the laws and 
regulations applicable thereto. 

(Case No. 1SS21-F) 

(Signed) JAMES A. FARLEY. 

Postmaster General. 

To the Postmaster. 

St. Charles, Illinois. 


0 Plaintiffs' Exhibit No. 2. 

Filed November 8 1939 
Post Office Department 
Office of the Solicitor 
Washington 
Oct 27 1939 


Memorandum for the Postmaster General embodving a 
finding of fact and recommending the issuance of a 
fraud order. 

In the Matter of Charges That 

S. W. Pike. Seedsman*. The Gi.obf. Seed Company, The Best 
Gardens, and Middle West Supply Company. 

at 


St. Charles, Illinois, 

are engaged in conducting a scheme for obtaining monev 
through the mails by means of false and fraudulent [ire- 
tenses, representations and promises, in violation of 39 U. 
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S. Code 259 and 732 (Sections 3929 and 4041 of the! Re¬ 
vised Statutes, as amended). 

Under date of January 31, 1939, The Best Gardens! and 
Middle West Supply Company were forwarded a copyjof a 
memorandum of charges on file in this office and called tipon 
to show cause on March 13, 1939, why a fraud order shjould 
not be issued against them. 

On March 13, 1930, Mr. George D. Carbary of Elgin,jIlli¬ 
nois, and Mr. Setli Richardson of Washington, D. C., attor¬ 
neys for respondents, appeared here, accompanied by! Mr. 
S. Elbert Pike, one of the promoters of the enterprise,: and 
a hearing was commenced on that day and concluded on 
March 16, 1939. Post Office Inspector William O. B;ium- 
gardner, Helen Garrison Wheeler, a chemist in the Bureau 
of Home Economics, Department of Agriculture, and Mrs. 
Grace Coleman Fleischman, an associate botanist in the! Bu¬ 
reau of Plant Industry, Department of Agriculture, were 
called as witnesses by the Government, and Mr. S. Elbert 
Pike was called as a witness by the respondents!. 

10 Between the date of the issuance of the citation 
and the return date thereof, additional evidence was 
received by the Post Office Department showing that uhder 
the name SI. W. Pike. Seedsman, respondents are engaged 
in activities similar to those covered by the original mcimo- 
randum of charges and. accordingly, at the outset of!the 
hearing a written amendment to the memorandum! of 
charges was served upon the attorney for the promoters 
and motion made by counsel for the Government to include 
the name S. W. Pike, Seedsman therein. There being no 
objection to- said motion, the memorandum of charges was 
so amended. Subsequently, during the course of the hear¬ 
ing, evidence was adduced showing that under the name 
The Globe Seed Company respondents are also engaged in 
the operation of another enterprise similar to that described 
in the original memorandum of charges, following which, 
on further motion by Government counsel, the memoran¬ 
dum of charges was again amended, without objection; by 
respondents, to include that name. I 

The transcript of testimony in this proceeding comprises 
677 typewritten pages and is hereby made a part hereof. 
This transcript has been carefully considered in connection 
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with a written answer filed on behalf of respondents, to¬ 
gether with a great mass of exhibits. The voluminous ex¬ 
hibits, among which are three mail sacks of complaints, 
have delayed completion of the review of this case. 

After a careful review of all of the evidence in this case 

I find the facts to be as follows: 

The enterprise hereinafter described is owned and op¬ 
erated by S. Elbert Pike, Ernest C. Pike, and Charles T. 
Pike, who are brothers. The business was formerly con¬ 
ducted as an Illinois corporation under the name S. "YV. 
Pike, Seedsman, Inc., but in 1938 the corporation was dis¬ 
solved and operations have since been conducted under the 
various names set forth in the caption of this memo- 

II randum. However, all funds received pursuant to 
the enterprise continue to be credited to “S. "YV. Pike, 

Seedsman", and the books and bank accounts are carried 
in that name. 

The enterprise has two major phases, the first of which 
is operated under the names S. AY. Pike, Seedsman, The 
Globe Seed Company, and Tin* Best Gardens, and the sec¬ 
ond of which is conducted under the name Middle West 


Supply Company. 

The memorandum of charges in this case, as amended, 
alleges in substance that under the names S. W. Pike, 
Seedsman, The Globe Seed Company and The Best Gar¬ 
dens, the promoters of this scheme are obtaining various 
remittances of money through the mails upon false and 
fraudulent representations to the effect that upon receipt 
of said remittances, together with a given number of postal 


cards addressed to 


“(lower lovers" and an additional list 


of other (lower lovers, they will forward “free” specified 
quantities of plants, including “Giant Darwin Tulips”, 
“Ever-blooming Roses" and Oriental Lilies”, certain seeds 
and a “$1.00” silk crushed plush table cover. 

Names of patrons of the S. W. Pike, Seedsman, The 
Globe Seed Company and The Best Gardens phase of the 
enterprise are first secured by the promoters by means of 
advertisements inserted in magazines of national circula¬ 
tion under tin* styles S. W. Pike, Seedsman, and The Globe 
Seed Company. Typical of advertisements carried under 
the name S. W. Pike, Seedsman, is one reading as follows: 


I 
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Free, 4 packets of petunias, amazing offer, 
value 40c 

Just to get acquainted with new customers 
we will send 4—Kty pkts. fancy petunias,j in- 
( Cut of ) eluding Xew Fluffy Ruffles for only 4 names of 
(growing) flower lovers—AY ill include 5 beautiful spring 
(petunia ) flowering bulbs and 100 ruffled Gladioli for 10e 
to cover packing and postage. For return mail¬ 
ing and this ad enables you to receive a Ffre- 
mimn offer 2 beautiful Everblooming Rdses 
and Xew Garden book. Supply limited—Send 
today. S. AY. Pike, Seedsman, Dept. 128, iSt. 
Charles, 111. 

(Govt. Ex. 64) | 

12 The evidence shows that the promoters of this en¬ 
terprise do not furnish persons remitting 10<'*, and 
otherwise complying with the conditions set forth in the 
foregoing advertisement, the “two beautiful everblooming 
roses” promised therein, but in lieu thereof remitters are 
forwarded a catalog soliciting an additional remittance! of 
2(V, allegedly “to cover postage, packing and handling 
charges” on said roses and “3 large flowering cannas” (R. 
226, 228, 622, 623). 

As compared with the statements made in the foregoing 
advertisement and premium offer as weli as in subsequent 
solicitations hereinafter set forth that the merchandise 
promised is furnished “free” and that the various amounts 
solicited are required “to cover postage, packing and han¬ 
dling charges”, the evidence shows that in conducting this 
scheme the promoters thereof compute not only “postage, 
packing and handling charges”, but also the cost of the 
merchandise itself, and in this connection ATr. Pike stated 
at the hearing that he took into consideration “the whole 
works” (R. 435, 436, 517, 528, 52b). 

A typical initial advertisement carried in the name of 
The Globe Seed Company, reads as follows: 


SPIED 


WRITE FOR CATALOG 


FREE 


To make XEW fre/nds will GIVE 8 varieties 
fancy Petunias; 7 kinds Xew Zinnias; 6 vjjir. 
splendid Xew Asters; 12 kinds delicious Rad- 
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(Cut of a 
flower) 


NEW 

ASTERS 


ish; 11 var. crisp Lettuce; 9 kinds fancy To¬ 
matoes & 8 var. Onions (Value $1) all for l(ty 
handling & postage. For return mailing & this 
adv. with 3 nieghbors’ names who have gardens 
enables you to receive 3 Hardy Phlox plants 
and 2 Roses as a GIFT and Xew Catalog. 

The Globe Seed Co. Box 6 St. Charles, Ill. 


(Govt. Ex. 70, R 403, 404, 405) 

The evidence shows that persons making remittances of 
10c 4 and otherwise complying with the conditions of the 
foregoing advertisement are not forwarded 3 Hardv Phlox 
plants and 2 Roses as promised, but in lieu thereof on the 
envelope containing 7 packages of seeds forwarded 
13 to remitters there is set forth another so-called pre¬ 
mium or gift offer soliciting an additional remit¬ 
tance of 20< / - therefor in substantially the same manner as 
in the case of S. AY. Pike, Seedsman, (R. 403-407, 412, 413, 
Govt. Ex. 71). 

Following the foregoing magazine advertising and so- 
called premium or gift offer phase of the enterprise con¬ 
ducted under the names “S. AY. Pike, Seedsman” and 
“Globe Seed Company”, several additional types of solici¬ 
tation are sent out on postal cards in the name of “The 
Best Gardens”. The evidence shows that of approximately 
8,500,000 postal cards thus mailed in the year 1938, ap¬ 
proximately (5,000,000 were obtained from patrons of the 
enterprise in the manner hereinafter described. One type 
of solicitation thus used reads as follows: 


Dear Friend: 

As vour friend addressed this card to vou as a flower 
» * 

lover we have a wonderful premium offer to send you free. 

AVi 11 also send 25 Oriental Lilies (also a wonderful house 

plant) and 5 full size packets of flower seeds, all for only 

6 postal cards, each addressed to a flower lover, with a few 

extra names of flower lovers written on paper, together 

with a dime for postage, packing and handling. 

The Best Gardens, 

Box 105, St. Charles, Illinois. 
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P. S. Sending us the* names within 10 (lavs enablesjyou 
to receive free a one-dollar silk crushed plush table cover. 

(R. 33, Govt. Ex. 1-G) I 


The evidence shows that persons who remit 1(V, together 
with six addressed postal cards and a “few extra names of 
flower lovers” in response to the above quoted solicitation 
are not furnished the “25 Oriental Lilies”, “wonderful 
house plant” and “$1.00” “silk” crushed plush table cover 
promised therein, but are forwarded instead only six pack¬ 
ets of seeds, one of which is labeled “New Oriental Lilies”. 

| 

Another type of postal card message sent out under; the 
name “The Best Gardens” reads as follows: 


14 “Dear Friend: 

As your friend addressed this card to you as a flower 
lover, we have a premium offer of 2 dozen Giant Darjwin 
Tulips to send you free. Will also send 25 “Oriental 
Lilies” (also a wonderful house plant) & 5 full size pkts. 
of Flower Seeds all for only G postal cards each addressed 
to a flower lover, with a few extra names of flower lovjers 
written on paper, together with a dime for postage, pack¬ 
ing and handling. I 

The Best Gardens, Box jlGO 
St. Charles, Ill. ! 

P. S. Sending us the names within 10 days enables you 
to receive the 2 dozen Giant Darwin Tulips Free.” 


(R. 58) j 

Persons who remit ten cents and forward six addressed 
postal cards and “a few extra names of flower lovcrs”jin 
response to the above solicitation are not sent “2 do^en 
Giant Darwin Tulips” and “25 Oriental Lilies (also; a 
wonderful house plant)”, as promised, but receive only ^ix 
packages of flower seeds, one of which is marked “New 
Oriental Lilies”. When asked at the hearing what be 
meant to convey by the statement “will also send 25 Ori¬ 
ental Lilies (also a wonderful house plant)” set forth jin 
the above quoted postal cards, 8. Elbert Pike replied: ; 

i 

“I meant to convey by that—now, may I make this state¬ 
ment, that I had to use that term in advertising for ten 
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years, and on the start of using that term, at first I told 
them, ‘An Oriental seed’—they would come back and say, 
‘Well, how long before they will bloom?’ Or they would 
come in and sav ‘ITow long before thev mav blossom?’ So 
that by experience, I knew and T figured that as long as I 
am not making a sale, as long as 1 am giving it to them, 
I wouldn't commit myself on that point , and therefore I 
fold them they are Oriental Lilies, which they are, and 
when they got them they could read the instructions, and 
if they wanted the bulbs they could plant them and in a few 
weeks they would have their bulbs, and all lilies are started 
from seed, in the commercial way. So I did not say that 
they were seed, and in fact l did not commit myself as to 
what they tee re. but they were Oriental Lilies, and when I 
did that there was no complaint on that particular point. 

(R. 314) 

At another point in his testimony Mr. Pike stated “the 
more that you offer, naturally, the more response you get’’ 
(R. *504). 

15 While it was contended by counsel for respondents 
at the hearing that it is absurd for remitters to ex¬ 
pect to receive “plants’’ from a concern allegedly engaged 
in the “seed’’ business, it will be seen that the representa¬ 
tions used in the operation of this enterprise fully justify 
such expectations. Moreover, it was contended by respon¬ 
dents throughout the hearing that thev were engaged in the 
business of offering for sale seeds, plants , bulbs and nurs¬ 
ery stock, and profusely illustrated catalogs of the Globe 
Seed Company and The Best Gardens offered in evidence 
bv them definitelv so show. 

On envelopes containing the packets of seeds furnished 
persons making remittances pursuant to the foregoing and 
similar postal cards sent out by the promoters of the enter¬ 
prise under the name “The Best Gardens”, there are set 
forth various other so-called “premium offers”, the prom¬ 
ises made in which are not fulfilled. One of these so-called 
“premium offers” reads as follows: 

PREMIUM OFFER 

2 Dozen Giant Darwin Tulips 
1 Silk Crushed Plush Table Cover 


* Italics supplied. 
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We thank you for sending us the names promptly. 'Ijhis 
enables you to receive the 2 Dozen Giant Darwin Tulips & 
1 Silk Crushed Plush Table Cover FREE. Kindly enclbse 
29^ to cover postage, packing & handling charges and your 
Premium will be mailed to you at once. 

Your name & address is on this envelope—Just pl^ce 
coin or stamps inside and fold to fit your envelope. In 
case we are temporarily out of Tulips, kindly check second 
choice. 

3 Assorted Hardy Chrysanthemums ; 

3 Assorted Hardy Phlox i 

5 Hardy Irises Assorted. 

(Govt. Ex. 13, R. 83) j 

The evidence shows that the promoters of the enterprise 
do not ill any instance forward to persons making remit¬ 
tances pursuant to the above quoted “premium offer” 
“2 dozen Giant Darwin Tulips” as promised therein, blut 
after considerable delay and complaint by the remitters of 
non-delivery, they forwarded instead a quantity of small 
bulbs of a character designated by Mr. Pike as “oxlis” 
(a word not found in the dictionary) (R. 332, 33$). 
1G The evidence shows that the “$1.00” so-called “silk” 
table cover referred to in the card contains no silk 
whatsoever, but is actually composed of cotton and rayon 
(R. 97) and although no proof whatsoever was offered by 
respondents at the hearing with respect to the value there¬ 
of, evidence adduced by the Government shows that covers 
of similar character are obtainable in dozen lots at approxi¬ 
mately lO 1 /*^ each. While a limited number of covers were 
purchased by the promoters of this scheme at approxi¬ 
mately 24^ each (R. llo-H8), the evidence shows that they 
were larger than those furnished patrons of this schem^. 
Moreover, the evidence shows that in a large number <jf 
cases no covers whatsoever were furnished patrons pur¬ 
suant to their orders therefor. 

According to the testimony of Mr. Pike at the hearing, 
during the year 1938, respondents received 93,000 com¬ 
plaints to the effect that patrons had received nothing what¬ 
soever in return for their remittances (R. 290-292), and in 
addition about 10,000 other complaints are received per 
vear to the effect that remitters have not been furnished 
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what they were led to believe by the representations would 
be forwarded to them (R. 457, 458). Between the latter 
part of 1937 and 1938, approximately 2,300 complaints 
were also received by this Department as a result of the 
operation of the scheme, and at the time of the hearing they 
were still arriving in large numbers (R. 206). Examina¬ 
tion of the complaints thus received by this Department 
shows that approximately one-fourth thereof are to the 
effect that nothing whatever has been received by the au¬ 
thors in return for their remittances, and while in at¬ 
tempted explanation of these complaints Pike stated at 
the hearing that approximately 40,000 communications en¬ 
closing remittances arc received annually bv his concerns 
which do not set forth the names or addresses of the per¬ 
sons by whom sent, it will be noted that in the postal cards 
hereinbefore described the promoters of the scheme 
17 avoid making any request that the patron forward 
his own name and address with his remittance and 
cards. Moreover, when interrogated relative to this omis¬ 
sion Pike admitted that such a request was deliberately 
avoided and that inclusion thereof in the cards would “in¬ 


jure the pull” thereof and “insult” the “intelligence” of 
his patrons (R. 443-446). Although Pike also testified at 
the hearing that approximately one-half of the 40,000 or¬ 
ders, in connection with which, as above stated, customers 
do not state their names and addresses are ultimately filled, 
the promoters of this scheme are nevertheless left in pos¬ 
session of the remittances of cash and addressed postal 
cards made to them by the remaining 20,000 persons whose 
thoughtlessness in not identifving themselves is obviouslv 
due at least in part to the admittedly deliberate failure of 
the promoters of this scheme to ask for that information. 

Computations based on the testimony of Mr. Pike at the 
hearing show that operation of The Best Gardens phase of 
the enterprise alone has resulted in the annual receipt by 
these promoters of approximately $100,000 in cash and 
$60,000 in addressed postal cards annually, in addition to 
which about $30,000 is spent per year by victims for post¬ 
age, or a total of approximately $190,000 expended annually 
by the public pursuant to operation of the scheme (R. 440, 
444, 519, 521). 


! 
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The evidence shows that under the names The Globe S<?ed 
Company, S. W. Pike, Seedsman, and The Best Gardens, 
the promoters of this scheme are obtaining remittances! of 
money through the mails by means of false and fraudulent 
pretenses, representations and promises, and I so find, j 

The memorandum of charges in this case alleges further 
in substance that the Middle West Supply Company is ob¬ 
taining remittances through the mails upon false and frau¬ 
dulent representations to the effect that to persons wjlio 
forward to it 10^ for “postage” together with j>ix 
18 postal cards addressed to friends who use powder 
and “a few extra names”, it will send “free”^ a 
$1.00 box of face powder, one-half dozen pure white linen 
handkerchiefs and a $1.00 jar of cold cream; that to per¬ 
sons remitting 24^ it will send “at once”, “free”, one-hiilf 
dozen pure white linen handkerchiefs and a $1.00 jar 'of 
cold cream; that to persons who forward 20f together with 
the name of the dealer in his or her locality who handles 
the best grade of face powder, it will send as a “gift” a 
$1.50 box of face powder and a new powder puff; that per¬ 
sons remitting $1.00 for outfits will be furnished profitable 
employment at home addressing postal cards; that sajid 
remitters will be supplied “everything” incident to the 
performance of said work at home; that said alleged em¬ 
ployment at home will result in earnings by workers bf 
approximately $1.50 an hour “52 weeks in a year”; that 
said alleged home work does not involve canvassing or 
selling and that said home workers will be furnished a $1.50 
box of face powder “free”. 

Operation of the Middle West Supply Company enter¬ 
prise is begun by mailing postal cards containing forjm 
messages to prospective patrons and the evidence shoe’s 
that included among cards thus mailed are a number re¬ 
ceived by the promoters from prior victims of the scheme 
as a result of the activities conducted by them under other 
names in the manner hereinbefore described (R. 590, 591;). 
Several types of messages have thus been used and tljie 
following quotation is typical of the contents thereof: I 

Dear Friend: As vour friend addressed this card to vou, 
we have a wonderful premium offer reserved for you. Be¬ 
ing in the wholesale business we have manufactured a new 
face powder which we think is simply marvelous. Just to 
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prove this to you we will send free a regular $1.00 box of 
our new “Vel-O-Tex” face powder for testing. We have 
made this high priced powder to meet the most exacting 
demands. Just tell us the shade you use enclosing 6 postal 
cards each addressed to friends who use powder with a 
few extra names on paper together with a dime for post¬ 
age, packing and handling, your lovely $1.00 box of face 
powder will be sent to you free. 

Middle West Supply Company, Box 900 
St. Charles, Ill. 

19 P. S. Sending us the names within 10 days enables 
you to receive free, VL» dozen pure white linen hand¬ 
kerchiefs and jar cold cream, value $1.00. 

(R. 125, 126) 

The evidence shows that the alleged “$1.00” box of “Vel- 
O-Tex” forwarded in response to remittances obtained 
pursuant to the claims made in the foregoing and similar 
postal cards consists of a one ounce package of powder 
purchased by the promoters of the scheme in quantities of 
as much as five tons at a time at a price of less than 1^ 
per ounce (R. 196, 197, 200, 205). Mr. Pike admitted at 
the hearing that he does not forward and does not in any 
instance intend to forward to persons making remittances 
of l(ty and otherwise complying with the conditions set 
forth in the above described postal cards, the half dozen 
handkerchiefs and jar of cold cream promised (R. 542, 
543), and the evidence shows that in lieu thereof there is 
enclosed with the foregoing one ounce package of powder 
a card setting forth another so-called “premium offer” in 
which the patron is called upon to make a further remit¬ 
tance of 24f “to cover postage, packing and handling 
charges” on these articles, which it was represented in 
the former solicitation would be furnished “free” to per¬ 
sons forwarding l(ty for “postage, packing and handling” 
of the face powder. 

On the envelope containing the one ounce package of 
face powder, which as already shown is the only item of 
merchandise actually furnished persons making remit¬ 
tances of 1CV pursuant to the initial postal cards of the 
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Middle West Supply Company scheme hereinbefore de¬ 
scribed, there is set forth a statement reading* as follows: 

Free Offer 

New Mo-V-Star Face Powder. 

So you may become acquainted with New Mo-V-Star face 
powder we will give you a $1.50 box as a gift, if you will 
send us the name of the dealer who handles the best grades 
of face powder in your local city and two dimes to cover 
postage, packing and handling. “Mo-V-Star” can be Car¬ 
ried with you in your compact—It needs no cold cream base 

—has a mat finish—stars on all dav—makes vou look liike 

* * * | 

a million dollars and you don’t have to stop and powder 
your face every hour or so. Just drop 2 dimes in this jen- 
velope, fold to fit small envelope addressed to Middle 
20 West Supply Co., Dept. 15, St. Charles, Ill. (Your 
name and address is on this envelope) and write |the 
dealer’s name on back (Your name not divulged). If re¬ 
ceived promptly, will include a new powder puff free. 

Give your number 138-M. 

(R. 130* 131) 


The evidence shows that the alleged “$1.50” boxj of 
“New Mo-V-Star” face powder referred to in the fore¬ 
going quotation consists of a two ounce package of |the 
same substance which, as previously stated herein, is pur¬ 
chased by the promoters of this scheme in five ton lots at 
less than If per ounce. This face powder and the putf 
furnished therewith are not a “gift” forwarded “free” 
in return for the “name of the dealer who handles the Ijest 
grades of face powder” in the “local city” of remitters as 
represented, but they are actually furnished in considera¬ 
tion of the 20^ obtained from remitters for the alleged pur¬ 
pose of covering “postage, packing and handling” therejon. 
The evidence shows further that the names of dealers han¬ 
dling the best grades of face powder in the “local city” of 
victims of the scheme thus secured have never been ujsed 
by the promoters and are manifestly solicited by tljem 
solely in order to give color to the pretense that the ifier- 
chandise involved is being given away rather than soldi 
According to the testimony of Mr. Pike at the hearing, 
approximately 5,000 complaints are received annually! by 
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the Middle West concern itself as a result of failure of re- 
mitters to receive the merchandise described in the postal 
cards used in the operation of this scheme (R. 584, 587). 
It will be noted, moreover, that as in the case of The Best 
Gardens phase of their activities, the promoters of the 
Middle West enterprise carefully avoid making' any request 
that remitters furnish their own names and addresses and 
the evidence shows that approximately 2,150 further com¬ 
plaints received by this Department from patrons of the 
concern, a number are to the the effect that nothing what¬ 
soever has been received in return for remittances. Other 
complaints in the group thus received by this De- 
21 partment are to the effect that patrons have not re¬ 
ceived a number of articles which they were led to 
believe by the representations of the promoters would be 
furnished them or that the face powder and table covers 
received were not of the quality and value represented (R. 
200, 209, 210). 

In addition to the foregoing phases of the activities con¬ 
ducted by the promoters of this scheme under the name 
Middle West Supply Company, the evidence shows that 
they are also engaged in the operation of a so-called work- 
at-home enterprise which is operated in the following man¬ 
ner: 

In the envelope containing the one ounce box of powder 
mailed to patrons who remit 1(V pursuant to the first postal 
card solicitation of the Middle West Supply Company here¬ 
inbefore described, there is transmitted a printed return 
mailing card reading as follows: 

BIG OPPORTUNITY 

Turn SPARE TIME into DOLLARS Addressing Postal 
cards at Home . JTV supply everything and PAY CASH in 
advance. Earn easv spare time monev. 

Everything confidential. 

Gentlemen: Please mail me full particulars FREE on 
your offer which affords me a wonderful opportunity to 
cant money in my own home without canvassing, selling or 
phoning. (R. 128, 129) 

Upon return of the above quoted card to the Middle West 
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Supply Company by the would-be home worker, a letter 
is sent him by that concern reading as follows: 


Middle West Supply Co. 
Organized 1925 
Telephone No. 1 
St. Charles, Til. 


4707 


Wholesalers 

Importers 

Dear Friend 


General Office and Ware¬ 
house 310 Prairie Street 


This letter is in answer to your inquiry regarding 
22 the addressing of cards at home, and we are glad to 
send you full information. We are in need of women 
and girls in all States of the Union to address and mail 
our Postal Cards. This pleasant work does not require any 
experience or a typewriter. You can do the addressing by 
hand from your home or office or anywhere in whatever 
spare time you have at your disposal. You will find f his 
work easy , profitable and pleasant. We tell you just what 
to do. It is all very simple, just mailing our cards to neigh¬ 
bors or friends in your locality. We supply both postal 
cards and postage fully prepaid to you, and besides we })ay 
you 2^ a card for every card you send out. In other words, 
you arc paid in advance. You are also paid a 50% com¬ 
mission in cverv order received bv us for our deal which is 
* * 

described on the cards vou send out. 

%• 

You can make this job just as steady as you wish. It has 
no seasons. We would be pleased to have you work foi\ us 
52 weeks in the year. There is no canvassing or selling. 
No ’phone calls to answer or make. In fact you do hot 
have to introduce yourself in this picture at all. Yet, you 
receive every dollar you are entitled to, while your work 
remains strictly confidential. 

By acting at once—not delaying— we send you everything 
you need to start plus your pay in advance. Our business 
requires continuous mailing of cards, therefore, thousands 
must be mailed out constantly. We need ambitious people 
like yourself to mail our cards throughout the year, sjnd 
some should earn $5.00 in less than two hours work, wl\ile 
it may take others a little longer to earn the same amoilpt. 

'Italics supplied. 
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In addition to the supply of stamps and cards you arc 
given without cost a lovely $1.50 Box of Face Powder 
FREE. But in order that we may be sure that our cards 
and stamps are not destroyed or not mailed, we require a 
small deposit of $1.00 to offset the cost of these materials, 
also to protect us against curiosity seekers. You can read¬ 
ily see that if we did not require any deposit we would be 
swamped with thousands of letters from people who have 
no serious intentions, but merely answer our advertisement 
for the sake of curiosity. This deposit is returned to you 
as soon as you have earned ONLY $3.00 working- for us. 
This may only take you a short time. 

This position is permanent as you want to make it. We 
invite you only once, and if you are to handle our work, 
it is necessary that you fill out the Application and mail it 
right away to us with one dollar. All supplies and Powder 
will he sent you by return mail. We are waiting to hear 
from you. 

Sincerely yours, 

MIDDLE WEST SUPPLY COMPANY 
A Lee, Mgr. Sales. 

(Govt. Ex. 28-G, R. 146) 

An application blank, also forwarded to would-be home 
workers with the above quoted letter, reads as follows: 

23 Application 

Middle West Supply Co. Date. 

St. Charles, Illinois 

Your offer affords me a marvelous opportunity to earn 
money at home. 

I am enclosing $1.00 for which you will kindly send me 
postpaid, my first outfit consisting of confidential instruc¬ 
tions, postcards to address and mail (all stamped), and you 
will also include without cost a lovely $1.50 box of Face 
Powder and it is understood I am to receive 2c a card for 
addressing them and 50% commission on all sales from the 
cards I mail. 

It is mv intention to do your work correctlv and will mail 
the cards as soon as possible and as soon as I earn my first 


’Italics supplied. 
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$3.00 (according to your rates) you will refund my deposit 
in full. 

Name. Street. Bok.... 

I 

Oitv. State. 

•> 

If on receipt of cards, stamps, powder, etc. you nrd not 
perfectly satisfied, return everything within 4$ hours! and 
we will send hack vour moncv less 2.V for handling charges. 

• • i ‘ 

We are sure you will be delighted with your work. Bejsure 
you write your name and address plainly. 

Our Reference: State Bank of St. Charles, National 
Bank or any Merchant, in St. Charles. 

(Govt. Ex. 28-1, R. 147, 148) j 

Upon receipt of $1.00 pursuant to the solicitation jcon- 
tained in the above quoted circular matter, the promoters of 
this scheme forward to remitters 10 postal cards, 2(V in 
cash, a box of face powder and a sheet entitled “Our Local 
Confidential Instructions” (R. 149). The postal cards in¬ 
cluded in the foregoing outfit contain a blank space foj* in¬ 
sertion of the identification number of the would-be home 
worker and on the reverse side thereof there is sot forth 
advertising matter offering for sale at a price of $1.0(1 va¬ 
rious toilet articles having an alleged value of $2.50. |The 
sheet of so-called “Local Confidential Instructions” con¬ 
tains the following statements: j 

Our Local Correspondents Confidential Instruction^ 

We welcome you to our organization and also acknowl¬ 
edge receipt of $1.00 and your name has been registered as 
one of our mailers. 

Place your number (459E) on every card in space given 
for that purpose. 

First, we expect you to use your best judgment in select¬ 
ing names to address these cards to. Every woijnan 
24 is a prospect, but to start with your friends arcjthc 
best, then your neighbors and relatives. Later you 
may get additional names from your telephone books, news¬ 
papers, city directory, etc. In fact, the better the lisj of 
names the better the response. 

You way ask why we sent you only a few cards. This Was 
done for your benefit as well as ours. TTV don’t want to 
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give you more work until yon hove seen what a nice income 
is possible by applying yourself properly to this work. 
Furthermore . it would be too expensive for us to send out 
large quantifies of cards to everyone who applies for the 
work before we find how sincere our workers are and how 
well they are going to represent ns. The only way we have 
of finding out how well the work is being done is by the 
number of orders ire receive from the cards you address 
and mail for us. As soon as ire receive an order we wilt 
send you additional cards. As long as your mailing brings 
results wo will keep you supplied with cards without addi¬ 
tional charge. 

We pay you 50% commission for each order received 

through your mailing. BE RUBE YOUB XUMBEB is on 

every card that you mail out. We keep a careful record of 

vour number so when orders are received we can give you 

credit and vour commission check will be sent to vou cverv 
• * • 

Saturday for orders received the previous week. At this 
time we will also send you additional cards to mail. 

Xeatlv address the cards enclosed and mail at once. The 
quicker you get started the sooner your commission starts 
on the orders that come in. 

Wishing you every success and trusting that this is Ihe 
beginning of a connection that will prove mutually profit¬ 
able, we are 

Yours verv trulv 

* J 

A. Lee Mgr. Sales 

MIDDLE WEST SUPPLY COMPANY 

(Govt. Ex. 2S-.T-1) 

Although prior to obtaining the remittances of would-be 
home workers for outfits, they are advised in effect that 
they will be furnished “steady”, “permanent” work ad¬ 
dressing and mailing cards, that such work will enable them 
to earn approximately $1.50 per hour throughout the entire 
year and that “no eonvassing or selling” is involved in 
connection therewith, it will be seen from the foregoing so- 
called “confidential instructions”, sent to them after they 
have parted with their money, that their compensa- 
25 tion, if any, is dependent, not on the addressing and 
mailing of cards, but on such sales of merchandise as 
may be subsequently made by the Middle West Company 
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as the result of said addressing and mailing. Moreover, 
despite the representations of the promoters of this scheme 
that they will furnish “everything” incident lo perform¬ 
ance of the promised home work, as previously stated! they 
actually forward to 'vould-be home workers with ojutfits 
only 10 cards for mailing and according to the testimony of 
Mr. Pike at the hearing, no additional cards are furnished 
until orders for merchandise are received hv his conjeern. 
When questioned in connection therewith at the hearing 
Pike attempted to justify this practice on the ground! that 
he does not know whether or not purchasers of outfitjs de¬ 
sire to continue the “work”, have died, moved awav. or 

7 7 f 7 

“what” has happened to thorn (TC. 358). 

Computation based on the statements of Mr. Pike at the 
hearing show that annual cash remittances totaling 
$30,000 together with addressed postal cards of the value of 
$30,000 have been received by the promoters of the Middle 
West Supply Company phase of their scheme, and that in 
addition patrons of the enterprise have also expended jjibout 
$13,000 annually in postage. 

While both in the answer filed on behalf of respondents 
and in the testimony of Pike at the hearing it is claimed 
that operation of the Middle West Supply Company enter¬ 
prise has been abandoned, the evidence shows that at the 
time of the hearing mail in connection therewith was) still 
being received, and Mr. Pike admitted that in the hvent 
orders are received they will be filled (P. 361, 362). More¬ 
over, in the absence of a fraud order the promoters wjill be 
at liberty to resume on a large scale the fraudulent activi¬ 
ties hereinbefore described at any time. 

Throughout the hearing and in the memorandum! filed 
subsequent thereto on their behalf it was vigorously 
26 contended by respondents that the foregoing enter¬ 
prises are merely advertising devices providing a 
“threshold” to their regular business. However, iiji the 
light of the evidence hereinbefore set forth it is manifest 
that these devices are in fact a scheme for obtaining remit¬ 
tances of money and property through the mails fojr so- 
called “free”, “gift”, “premium”, and other merchandise 
by means of false and fraudulent pretenses, representa¬ 
tions and promises. Although it is claimed by respondents 
that no profit is derived by them from these artifices, as 
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hereinbefore shown separale books are not kept for the 
various phases of the scheme but all funds received pursu¬ 
ant thereto are commingled under the name “S. W. Pike, 
Seedsman”, which concern, according to a “Profit and Loss 
Statement” submitted by respondents, earned a net profit 
of $13,738 for the year ending December 31, 1938. It is 
also worthy of note that although according to the forego¬ 
ing statement total gross receipts by “S. AY. Pike, Seeds¬ 
man from all phases of the enterprise” amounted to only 
$185,936.67. according to the testimony of Pike at the hear¬ 
ing the cash income of the “threshold” phases of the 
scheme alone amounts to approximately $150,000 annually, 
in addition to which the promoters also receive $90,000 per 
year in addressed postal cards, or a total in money and 
property of approximately $240,000 per annum. Further 
expenditures by patrons of the enterprise for postage ap¬ 
proximate $45,000 per year. During the year 1938 over 
100,000 complaints were received by the owners of the 
scheme itself and in excess of 4,000 others have been di¬ 
rected to this Department pursuant thereto. (P. 206-210, 
290-292. 457-458, 584-587) 

When interviewed by the post office inspector who inves¬ 
tigated this case Mr. Pike refused to furnish any financial 
or other information concerning the business and although 
during the course of the hearing he repeatedly pro¬ 
fessed great willingness to supply any data which 
might be desired, upon cross-examination by counsel 
for the Government his testimony was strongly marked by 
evasion. 

The evidence shows that this is a scheme for obtaining 
money through the mails by means of false and fraudulent 
pretenses, representations and promises, and I so find. 

T therefore recommend that a fraud order be issued 
against S. AY. Pike. Seedsman; The Globe Seed Company: 
The Rest Gardens; Middle AYest Supply Company; and 
their officers and agents as such, at St. Charles, Illinois. 

(Signed) CALVIN AY. HASSELL. 

Solicitor. 
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Return to Rule to Show Cause and Answer to 
A wended Complaint 

Filed November 25 1939 


Come now the defendants in the above styled cause land 
for a return to the rule to show cause and for an answejr to 
the complaint herein filed, and in opposition to the motion 
for a preliminary injunction, say: 

1. They are informed and believe and therefore jjiver 
that the allegations contained in paragraph 1 of the com¬ 
plaint are conclusions of law which the defendants arejnot 
required to answer. 

2. The defendants are without knowledge sufficient to 
form a belief as to the allegation that the plaintiffs are in 
co-partnership and are citizens of the United States, but 
admit that the plaintiffs’ place of business is located atj St. 
Charles in the State of Illinois. 

3. The defendants admit that defendant James A. Far¬ 
ley is the duly appointed Postmaster General of the United 
States; that the defendants Calvin W. Hassell, Thomas J. 
Mur rav and Peter J. Connallv are emplovees of the United 
States Post Office Department, holding office under the j ap¬ 
pointment of James A. Farley. Postmaster General: that 
each is sued in his respective capacity; and that each \< a 
citizen of the United States, temporarily residing in;the 
city of "Washington, District of Columbia. 

4. The defendants admit that the plaintiffs are in ! the 
business of offering for sale, seeds, plants and bulbs, jbut 
aver that tliev are without knowledge sufficient to fonjn a 
belief as to the remaining allegations contained in para¬ 
graph 4 of the complaint. 

5. The defendants admit that the plaintiffs, under the 

trade names, S. "W. Pike, Seedsman; The Globe SJeed 
29 Company: and The Rest Gardens, have been en¬ 
gaged in the business of selling from their place of 
business at St. Charles, Illinois, by mail to customers 
throughout the United States, seeds, plants and bulbs, find 
the defendants further admit that the plaintiffs under |the 
trade name, Middle West Supply Company, have been:en¬ 
gaged in the sale by mail of face powder and other cosmetic 
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sundries. All other allegations contained in paragraph 5 of 
the complaint are denied. 

(>. The defendants deny the allegations of paragraph G of 
the complaint and aver the facts to be that on January 31, 
1939 a citation, together with a memorandum of changes, 
was issued by the Office of the Solicitor of the Post Office 
Department, requiring The Best Gardens and The Middle 
West Supply Company to appear on March 13, 1939 and 
show cause why a fraud order should not he issued for vio¬ 
lation of Sections 3929 and 4041 of the Revised Statutes as 
amended: that on March 13, 1939 an additional memoran¬ 
dum of changes involving the fraudulent use of the mails 
by The Globe Seed Company was served on the attorneys 
for the respondents in the fraud order proceedings, and, 
upon motion duly made, to include the name The Globe 
Seed Company in the proceedings, and there being no ob¬ 
jection, the proceedings were so amended; that during the 
course of the proceedings, evidence was adduced to show 
that S. W. Pike, Seedsman, also was engaged in the scheme 
to defraud, and a motion was made to include said concern 
as a respondent, and there being no objection, said concern 
was included in the proceedings. 

7. Defendants deny the allegations contained in para¬ 
graph 7 of the complaint and allege that the hearing was 
conducted in the manner shown in the transcript of pro¬ 
ceedings before the Post Office Department, which is incor¬ 
porated herein by reference and prayed to be considered a 


part hereof. 

JO y . The defendants aver that thereafter, under date 

of October 28, 1939 there was issued a fraud order, 
numbered 13,473. against plaintiffs' trade names, S. W. 
Pike, Seedsman: Tile Globe Seed Company; The Host Gar¬ 
dens; and Middle West Supply Company; and their officers 
and agents, as such, at St. Charles, Illinois, signed by de¬ 
fendant James A. Farley. Postmaster General, directing 
and commanding the Postmaster at St. Charles, Illinois, to 
retiii'ii to senders all mail matter addressed to said names 
and to stamp the same; “Fraudulent: Mail to this address 
returned by order of Postmaster General,” and forbidding 
the payment of any money orders drawn to the order of said 


concerns; said order having been issued upon evidence sat¬ 
isfactory to the Postmaster General, as described in a mem- 
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orandum of the Solicitor of the Post Office Department,! 
bearing; date of October 27, 1939, signed bv defendant Pal-! 
vin AW Hassell. 

9. The defendants are informed and believe and there-! 
fore aver that the allegations contained in paragraph 9 of I 
the complaint are conclusions of law to which they are not! 
required to make answer, but say that if they are required! 
to make answer to said allegations, they deny the same, j 

Further answering, the defendants aver that the said; 
order month no ’ : n rm av» nph 9 of the complaint was is-! 
sued bv the defendant James A. Farlev, in accordance with' 
law and is supported by substantial, credible, competent,: 
relative and material evidence: that the said order and thej 
issuance thereof were according to law and violate no; 
right or rights of the plaintiffs: that the facts attending 
the issuance of said order are that the Acting Solicitor] 
after consideration of the entire record and proceeding^ 
in the case, prepared and signed a finding of fact am) 
recommendation to the Postmaster General, as set out ill 
plaintiffs’ Exhibit 2; whereupon, the said Postmaster Gen¬ 
eral, upon evidence satisfactory to him, that is, upon the 
facts found by the Acting Solicitor to have booh 
31 disclosed by the evidence adduced at the hearings 
before the Post Office "Department, and upon the 
transcript of all the proceedings before the Post Office 
Department and a memorandum filed subsequent to thje 
said hearing by said plaintiffs, signed and issued the fraud 
order dated October 28, 1939, directing the Postmaster at 
St. Charles, Illinois, to return to senders stamped: 
“Fraudulent: Mail to this address returned by order of 
the Postmaster General”, all mail addressed to S. AW Pike. 
Seedsman; The Globe Seed Company; The Best Gardens: 
Middle AA^cst Supply Company; and their officers add 
agents as such; and that no money orders in favor of said 
concerns or parties should be issued or paid. Further 
answering, defendants aver that plaintiffs did not request 
that they have an opportunity to appear and be heard by 
the Postmaster General on exceptions to the findings of 
the Solicitor; that plaintiffs did not request that a copy 
of the memorandum of the Solicitor (plaintiffs’ Exhibit 
2), be served upon them or their counsel prior to the 
issuance of the fraud order, and that a copy of said 
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memorandum was not served upon the plaintiffs or their 
counsel prior to the issuance of the fraud order; that the 
plaintiffs or their counsel knew that it was the settled 
practice in so-called fraud proceedings in the Post Office 
Department for the Solicitor or Acting Solicitor to submit 
a finding of facts to the Postmaster General and that 
plaintiffs or their counsel knew that it was the intention 
of the defendant, Calvin W. Hassell, and Acting Solicitor 
to submit a finding of facts to the Postmaster General in 
this case. Further answering said paragraph 9 of the 
amended complaint defendants aver that the procedure 
followed by them as officers of the Post Office Department, 
both prior and subsequent to the issuance of the fraud 
order complained of herein, is similar in all respects to the 
procedure which has long been followed by the De- 
32 partment in such cases and which has received the 
approval of the Federal Courts whenever chal¬ 
lenged. 

10. The defendants are without knowledge sufficient to 
form a belief as to the allegations of fact contained in 
paragraph 10 and said defendants are informed and be¬ 
lieve and therefore aver that they are not required to 
make answer to the conclusions of law contained in said 
paragraph. 

Wherefore, having made return to the rule to show 
cause and full answer to the complaint, these defendants 
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pray that the rule be discharged and the complaint be dis¬ 
missed with costs against the plaintiff. 

i 

JAMES A. FARLEY j 

Postmaster General j 

CALVIN W. HASSELL 
Acting Solicitor, Post Office 
Dept. | 

THOMAS J. MURRAY j 

Acting Solicitor, Post Office 
Dept. 

PETER J. CONNOLLY, \ 
Attorney, Post Office Dept, j 

By: DAVID A. PINE 
Their Attorney. 

DAVID A. PINE 

United States Attorney 

DAVID A. PINE 
United States Attorney 
WILLIAM S. TARVER 

Assistant United States Attorney 

WILLIAM 0. O’BRIEN j 

Attorney. Post Office Department 

District of Columbia, ss: 

T, Calvin W. Hassell, being first duly sworn depose ahd 
say that I have read the foregoing return to rule to show 
cause and answer to amended complaint by me subscribed 
and know the contents thereof; that the matters and 
33 statements therein stated to be true are true, and 
that the matters stated to be on information and 
belief I verily believe to be true. 

; 

CALVIN W HASSELL 

Subscribed and sworn to before me this 24 day of No¬ 
vember, 1939. 

.TAMES 0. HAYNES, Jr. ! 
(Seal) Notary Public, D. C. 

My Commission expires: August 1, 1944. 
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34 Transcript of Record 

Filed April 9,1940 
** # * 

U. S. District Court Bldg., 
Washington, D. C., 

Wednesday, December 20, 1939, 
At 1:45 o’clock, P. M. 

* * * 

The above-entitled matter came on for hearing, pursuant 
to notice, at the time and place above stated. 

Before: 

Hon. Jennings Bailey, one of the Justices of the 
United States District Court for the District of 
Columbia. 

Appearances: 

Horace J. Donnelly, Jr., Esq., and John A. Nash, 
Esq., American Security Building, Washington, D. C., 
counsel for plaintiffs; 

William Tarver, Esq., Assistant United States At¬ 
torney, Washington, D. C., counsel for defendants. 

35 Proceedings 

Statement of the Case 

By Mr. Donnelly: 

May it please the Court, this action comes before your 
Honor on a suit for an injunction and also for a declara¬ 
tory judgment to restrain the Postmaster General from the 
enforcement of a so-called fraud order issued on the 28th 
day of October of this year against certain concerns owned 
and operated by the jdaintiffs Pike. 

The issues are simple, to my way of thinking; they in¬ 
volve, first, the lack of due process in the proceedings 
before the Post Office Department; that point can be 
broken down into two subheads: First, that the plaintiffs 
herein were deprived of due process because they were 
not furnished with a copy of the findings of fact upon 
which this fraud order was predicated or is supposed to 



PIKE ET AL. VS. FARLEY ET AL. 


have been predicated; and, second, that the Post Masjter 
General is the final authority in the case of an officer Em¬ 
powered by statute to issue fraud orders, and he did not 
hear or consider the evidence in the case. 

30 On that point we intend to offer verbal proof! of 
our contentions. 

The second issue goes to the merits of the controversy. 

T might say in passing that the due process contention 
is not raised in any tenacious manner, but is raised in all 
sincerity. 

The second point is on the merits, as I said, and in¬ 
volves the failure of the evidence to sustain this ordpr. 
In other words, the order was palpably wrong, a mistake 
of law and error on the part of the Post Master Genejral 
in his issuance of the order because there was no sub¬ 
stantial evidence to sustain it. 

That, in effect, is what is involved in the case. 

37 Statement of the Case for Defendants 

By Mr. Tarver: 

If your Honor please, I concur in the statement of ftie 
issues as presented by Mr. Donnelly. It is the position jof 
the defendants in this case; first, that the issuance of the 
fraud order by the Post Master General is the act of the 
head of an executive department and that the standards 
governing quasi-judicial proceedings need not be conformed 
with. 

Should the court hold that that is not the case, defendants 
contend that the standards laid down by the courts for 
quasi-judicial proceedings have been conformed with in this 
case. 

Defendants contend that it was unnecessary in the issu¬ 
ance of a fraud order that findings of fact and recommen¬ 
dations should be served upon the respondents in a post 
office proceeding before the issuance of the fraud order! 

Defendants admit that in this case no findings of fiict 
were served upon the respondents prior to the issuance!of 
the fraud order. 

Defendants contend that in this instance the Post Master 
General did appraise and consider the evidence which 
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38 was taken at the hearing conducted by the Solicitor 
of the Post Office Department through his subordi¬ 
nates. 

It is also flic contention of the Government, if your 
Honor please, that there is substantial evidence to support 
the f raud order. 

The Court: How long will this case take? 

Mr. Donnelly: About an hour. 

Mr. Tarver: The Government does not expect to pro¬ 
duce any testimony; we do not think it will be necessary. 
We will take not more than half an hour. 

The Court: Verv well. 

Mr. Donnellv: Mr. Connallv, will vou take the stand, 
please? 

Mr. Connallv: All right. 

39 Whereupon, Peter J. Connally, a witness produced 
by and on behalf of the plaintiffs, having been first 

duly sworn, in answer to interrogatories, testified as fol¬ 
lows : 

Direct Examination 
By Mr. Donnelly: 

Q. Your name is Peter J. Connally? A. That is right. 
Q. And you are an attorney in the office of the Solicitor 
of the Post Office Department, are you not? A. T am an as¬ 
sistant attornev in the Office of the Solicitor. 

Q. You are familiar with the fraud order issued in this 
case, are you not? A. I know of it, yes. 

Q. Issued in October of this year? A. Yes. 

Q. You were the prosecuting officer at the hearing before 
the Post Office Department, were you not, Mr. Connally ? 
A. I would not characterize myself as “prosecuting 

40 officer;” I presented the evidence for the Govern¬ 
ment. 

Q. You presented the evidence for the Government? A. 
That is right. 

Q. Did you prepare and file a brief in the case, Mr. Con¬ 
nally? A. What do you mean by “brief”? 

The Court: Don’t you know what a brief is? 
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By Mr. Donnelly: 

i 

Q. You prepared a brief? A. What sort of brief? ; 

Q. Any sort of brief, Mr. Connallv. A. I think you can 
call it a brief. 

Q. What did you do after the conclusion of the hearing- 
before the Post Office Department in this case ? A. I read 
the transcript of the testimony with a view to making ex¬ 
cerpts from the record for the assistance of the Solicitor 
and the Post Master General in this case; also for the pur¬ 
pose of seeing whether or not there were any typograph¬ 
ical errors in the record. I did both of those things. 

41 I found some typographical errors and made the 
corrections and called them to your attention when 

you came into this case. I also made excerpts fronji the 
record; I have those here. 

Q. Did you file a memorandum with your superiors or 
with the Post Master General, or with anyone, as to your 
contentions with regard to this case? A. I filed no memo¬ 
randum as to my contentions; no, sir. 

Q. Did you furnish the respondents or their counsel with 
any memorandum or statement of your contentions after 
the close of the hearing in this case? A. No; I presented 
oral argument at the conclusion of the hearing before the 
hearing officer, Mr. Thomas J. Murray; and, in that argu¬ 
ment, T summed up the contentions of the Government, as 
indicated both by the written memorandum of changes 
which were served on the respondents prior to the hearing, 
and the amendments to the memorandum of charges which 
were made—one written amendment made just prior toj the 
commencement of the hearing based upon the evi- 

42 dence that had come to the attention of the Depart¬ 
ment prior to the issuance of the citation and j the 

hearing date; and then, in addition to that, there wasj an 
oral amendment to the citation and memorandum of changes 
during the course of the hearing, to include an additional 
name of respondent, for the reason that evidence was ad¬ 
duced at the hearing showing that this other name was being 
used in the scheme. Both the written amendment, which 
was served on respondents prior to the hearing date, imd 
the oral amendment on the hearing, were made without job- 
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jection by the attorneys who represented the respondents 
in the fraud order proceeding. 

In answer to your question, Mr. Donnelly, my oral argu¬ 
ment was presented at the conclusion of the hearing, in 
support of the memorandum of charges. 

Q. You did not file a memorandum of your contentions, 
or your brief, if you wish to call it so, following the hear¬ 
ing? A. No, sir. 

Q. Did you prepare and file any proposed findings of 
fact from the evidence? A. I did prepare a pro- 
. 43 posed findings of fact. 

Q. What disposition was made of those proposed 
findings of fact? A. Well, at the conclusion of the hearing; 
I believe it was after the attorneys for the respondents had 
filed a written memorandum, which they were permitted to 
do by the hearing officer, the hearing officer, Mr. Murray, 
discussed the case with me and said that he felt that the 
evidence showed that there was a scheme in violation of 
the statute. 

Mr. Donnelly: You are not answering my question. 

The Court: I think he is giving us the facts. 

Mr. Donnelly: What he said to Mr. Murray and what 
Mr. Murrav said to him is not evidence. 

The Court: If you don’t want him to testify— 

Mr. Donnelly: Mr. Murray will be here. 

The Court: He said he prepared the proposed findings 
of fact, as I got it. 

44 Mr. Donnelly: That is exactly so. 

The Court: I think that is what the witness said. 

The Witness: The hearing officer, Mr. Murray said to 
me that he felt, from the evidence, that he considered there 
was a fraud scheme, and he told me to prepare a rough 
draft of the findings of fact for his consideration and for 
the consideration of the Solicitor and, in accordance with 
that conversation, I did do that; I prepared a rough draft 
of the findings of fact from the transcript of the testimony 
and the excerpts which I had made to facilitate matters— 

By Mr. Donnelly (interposing) 

Q. How soon after the hearing were they prepared, Mr. 
Connallv? A. I would say possibly a month: I don’t have 
the exact date in mind. 
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Q. Did you discuss the case immediately after the hear¬ 
ing with Mr. Murray, or did some time elapse beforejyou 
had that discussion? A. Undoubtedly, there must have 
been some discussion about it afterwards, because I do re¬ 
call that Mr. Murray said to me that he felt from the 

45 evidence before him that it was a fraud schemed 

Q. What disposition was made of that memoran¬ 
dum; what happened to it? A. Well, the memorandum, 
after it was prepared by me, was discussed with |Mr. 
O’Brien—William C. O’Brien—who is the attorney in 
charge of the Fraud Section in the Solicitor’s office, andiMr. 
O’Brien had before him; that is, I gave to him a copy of the 
transcript of the testimony and the excerpts which I had 
made from the record, with the memorandum filed subse¬ 
quently to the hearing by the attorneys and the answers 
filed by the attorneys representing the respondents; there 
was some discussion with Mr. O’Brien also about the mjem- 
orandum; that is, the findings of fact. 

Q. Was a copy of that memorandum served on respon¬ 
dents or their counsel ? A. Oh, no. 

Q. It was not? A. No. 

Q. Did you discuss the case with Mr. Hassell, the Assis¬ 
tant Solicitor? A. In so far as Mr. Hassell’s activitiesjare 
concerned, after the findings of fact had been shib- 

46 mitted to Mr. O’Brien, the attorney in charge of the 
Fraud Section, and also to Mr. Murray, the hearing 

officer—the presiding officer at the hearing—there wicrc 
some changes made in it, and then it was prepared in what 
appeared to be final form to my knowledge; the findings of 
fact were initialed by Mr. O’Brien, the attorney in charge 
of the Fraud Section, and by Mr. Murray, the hearing of¬ 
fice, and I initialed it myself. I recall Mr. Hassell’s part 
in the proceedings because I carried the file of papers in 
this case to Mr. Hassell’s office; Mr. Hassell on that djatc 
was Acting Solicitor, in the absence of Mr. Miles, wild is 
the Solicitor; Mr. Kellv is the Assistant to the Solicitor; T 
gave to Mr. Hassell the excerpts from the record which 1 
had made; I also gave him the transcript of the testimony 
and the answers filed by the respondents, with the exhibits 
which they had attached thereto, and the memorandtun 
filed by the attorneys representing the respondents subse¬ 
quent to the hearing, and the attorneys for the respondents 
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also had filed what we might call “character letters’’ or 
letters affecting the good reputation of the respondents in 
their own community; they were part of the memo- 

47 randum—All of those papers were carried by me 
personally to Mr. Hassell, and I left those papers 

with him, and the next I knew, as far as Mr. Hassell is con¬ 
cerned, Mr. Hassell made some suggested changes in the 
findings of fact. I don’t recall how long the papers were in 
his possession, but I do know* he had them and he made 
some changes, and they were sent back to me to make the 
changes in accordance with Mr. Hassell’s directions, and 
I made them. 

Q. Do you recall about when those papers were turned 
over to Mr. Hassell bv vou ? A. I don’t recall the date, but 
the date of the fraud order was October 28, 1939, and I 
think it was shortlv before that date; whether it was the 
day before, or two days before, I could not say, or whether 
it was on that date—I don’t remember. 

Mr. Donnelly: That is all, Mr. Connally; thank you. 
Have you any questions, Mr. Tarver? 

Mr. Tarver; A few. 

48 Cross Examination 

By Mr. Tarver; 

XQ. Did Mr. Murray, the trial examiner, or hearing offi¬ 
cer, pass upon the final form of the findings of fact pre¬ 
pared by you? A. Yes; after the memorandum was put in 
its present form, it was approved by Mr. Murray and, I 
believe, the office copy was initialed by Mr. Murray, the 
hearing officer. 

XQ. And was it signed by Mr. Hassell? A. Mr. Hassell 
signed it as Acting Solicitor, yes. 

Mr. Tarver: That is all. 

Mr. Donnelly: That is all. 

(Witness excused) 

Mr. Donnelly: Mr. Murray, please, 

Whereupon, Thomas J. Murray, a witness called by and 
on behalf of the plaintiffs, having been first duly sworn, in 
answer to interrogatories, testified as follows: 
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Direct Examination 
Bv Mr. Donnellv: 

%> V 

I 

Q. Will you state your name and position Svitli 

49 the Post Office Department, please ? A. Thomas J. 
Murray, attorney in the Solicitor’s office, Post Office 

Department. 

Q. Mr. Murray, do you recall the matter of certain con¬ 
cerns operated by the plaintiffs, which was heard before 
you in the Post Office Department last spring? A. To what 
case are you referring? 

Q. I might call it the Pike Seed case. A. Yes; I rejcall 
that. 

Q. You were the hearing officer in that case, were you 
not? A. I was. 

Q. Did you prepare and file an intermediate report or 
findings of fact in that case? A. It was prepared originjilly 
by Mr. Oonnally and submitted to me; T made certain 
changes and revisions, and thereupon initialed the findings 
of fact. i 

Q. Was a copy of that served on respondents or their 
counsel prior to the issuance of the fraud order? A. There 
was no request made by counsel for respondents'— 

The Court (interposing); It has been conceded, hajs it 
not? 

50 Mr. Donnelly; I think Mr. Oonnally covered ill, if 
your Honor please; I don’t think we need Mr. Mur¬ 
ray. Have you any questions, Mr. Tarver? 

Mr. Tarver: Yes; a few. 

Cross Examination 
Bv Mr. Tarver: 


XQ. Mr. Murray, is it the practice in the Post Office De¬ 
partment for the trial examiner to prepare the findings of 
fact, or delegate that to the attorney who presents the evi¬ 
dence? A. That is delegated to the attorney who presents 
the evidence and then submitted to me for approval as the 
hearing officer, only I first advise the attorney whether! or 
not, in my opinion, there should be findings of fact pre¬ 
pared; if I don’t think the evidence warrants the prepalra- 
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tion of findings of fact, then I advise the attorney that in 
my opinion no findings should be prepared. 

XQ. In this ease you did ask Mr. Connally to prepare find¬ 
ings of fact? A. I did, after considering all of the 
51 evidence and the brief filed by counsel for the respon¬ 
dents. 

XQ. Do you ever present cases or are you merely the 
trial officer? A. I am merely the trial officer; I never pre¬ 
sent the evidence in a case before the Department; I hear 
practically all of the cases in connection with fraud. 

XQ. Is it the settled practice in the Post Office Depart¬ 
ment in fraud order proceedings not to issue findings of 
fact to respondents prior to the issuance of fraud orders? 
A. That is right. 

XQ. That is; a copy of the findings of fact is not served 
on respondents prior to the issuance of a fraud order? A. 
Xo. 

Mr. Tarver: That is all. 

Redirect Examination 
By Mr. Donnelly: 

RDQ. Is it your practice to furnish a copy of the find¬ 
ings of fact when demand is made for it, Mi*. Murray? 

A. Demand has onlv been made in verv few in- 

► • 

5*2 stances: it has not been the practice to furnish find¬ 
ings of fact to respondents. 

RDQ. In those cases where demand was made, no copy 
was furnished: is that correct? A. That is correct. 

Mr. Donnellv: That is all, Mr. Murrav; thank vou verv 
much. I call Mr. Hassell. 

(Witness excused) 

Whereupon. Calvin W. Hassell, a wilness called by and 
on behalf of plaintiffs, having been first duly sworn, in 
answer to interrogatories, testified as follows: 

Direct Examination 

Bv Mr. Donnellv: 

• V 

Q. Will you state your name and position in the Post 
Office Department? A. Calvin W. Hassell; Assistant So¬ 
licitor, Post Office Department. 



! 


PIKE ET AL. VS. FARLEY ET AL. ' 41 

j 

Q. Mr. Hassell, are there any rules and regulation); of 
the Post Office Department having to do with procedure 
and practice in fraud order proceedings? A. There 

53 are no printed rules and regulations, if that is what 
you mean. 

Q. Mr. Hassell, when the findings of fact and recon njien- 
dation that a fraud order should be issued were prepared, 
it is my understanding that you signed it as Acting ; So¬ 
licitor; is that understanding correct ? A. The matter jwas 
submitted to me—the proposed findings of fact and tran¬ 
script of the testimony, and I was advised where the | ex¬ 
hibits were and that thev were available; tliev were so 
voluminous thev were not brought to mv office; 1 examined 

v O v 7 

the record, read the briefs of counsel on opposing sitles, 
directed some changes to be made in the proposed findings 
of fact, and then I signed them. 

Q. Did you read the transcript of the testimony? A. Yes. 
Q. And you prepared the fraud order form for the sig¬ 
nature of the Post Master General? A. Yes; that ivas 
prepared at the time of the final findings of fact 

54 Q. That was on October 27th? A. 1 don’t rejcall 
the date. 

Q. And you placed your initials on the fraud order form? 
A. That is correct. j 

Q. And what disposition did you then make of the papers 
in the case? A. Why, I gave the proposed findings of fact 
with the briefs of opposing counsel and the transcript of 
the testimony, as T recall, and, I believe, there was included 
with it an index digest of the brief made by Mr. Connally, 
and that was given to a messenger and, by him, takeij to 
the chief clerk of the Post Office Department, to be taken 
to the Post Master General. 

Q. Your connection ceased when it was delivered to jthe 
messenger? A. That is correct: I did not confer with the 
Post Master General. 

Q. Did you notify respondents or their counsel that tou 
had signed a memorandum of findings of fact in the cage? 
A. No: I did not. ! 

Q. Did you instruct anyone else to notify them 

55 that that had been done? A. No. 

Q. Did you advise Mr. Pichardson or Mr. Carbary 
or the respondents in that ease before the Post Office £)e- 

i 

i 

! 

i 

i 
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partment at any time that it was the settled practice in 
so-called fraud order proceedings for the Solicitor or the 
Acting Solicitor to submit findings of fact to the Post Mas¬ 
ter General? A. Xo; 1 don’t recall any inquiry about it 
by opposing counsel. 

Q. Do you recall the answer that you signed in the pres¬ 
ent proceeding, sir? A. T don’t recall everything that is 
in it. 

Q. Where did you get the information in your answer 
that plaintiffs or their counsel knew that it was the inten¬ 
tion of the defendant, Calvin W. Ilassell, the Acting Solici¬ 
tor, to submit findings of fact to the Postmaster General 
in this case? A. Well, that is based on the fact that that 
has been the practice in the Post Office Department for the 
last 40 or 50 vears: counsel not onlv in Washington but a 
great many attorneys throughout the country, thousands of 
whom have appeared before the Department, know 
50 of that practice, sir. 

Q. That was just your surmise that counsel below 
knew* of that practice? A. That was my surmise; T think 
Mr. Richardson was in the Government service himself. 

Q. Was Mr. Richardson in the Post Office Department? 
A. Xo. 

Q. Xow, did vou make anv effort to obtain anv informa- 
tion regarding the case between the time that the hearing 
was closed and the time that you sent the memorandum of 
findings of fact to the Post Master General? A. Why, I did 
have some information in respect to that. 

(). That information was not in evidence in the case? A. 
Well, it was: it consisted of correspondence, answrers to 
inquiries, complaints of individuals with respect to the ac¬ 
tivities of these respondents after the fraud order hearing: 
those had to be acknowledged by the office—replied to. 

Q. Did you call those matters to the attention of the re¬ 
spondents in that case? A. Xo: they indicated that 
57 respondents were going along the same lines as 
theretofore. 

Q. What are you referring to—those letters received 
from members of the public? A. The matters submitted by 
complaints: yes, sir. 

Q. Did you have any evidence before you of what the re¬ 
spondents did between the close of the hearing and the time 
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you signed the memorandum of findings of fact? A. Other 
than as disclosed by those letters; that is all I recall. 

Q. Were they given any opportunity to defend and dejiy 
the charges or complaints that were being received by you 
and which you wore answering, Mr. Hassell'? A. They were 
not different from a great many thousands of similar com¬ 
plaints received and considered in the hearing. 

Q. In other words, they were not given any opportunity 
to meet the new matter that was raised; is that right? A. 
Well, they apparently did, judging from the record—Thjey 
did not take much opportunity to go into the thijee 

38 or four mail sacks full of complaints offered and re¬ 
ceived in evidence. 

Q. Cannot you give me a yes or no answer to that ques¬ 
tion, Mr. Hassell? A. What is the question? 

Q. The question is: Were they given any opportunity 
to meet the complaints? A. Well, no, not—the individual 
complaints were not taken up with them. 

Mr. Donnellv: That is all, Mr. Hassell. 

Cross Examination 

By Mr. Tarver: 

XQ. Was there anything in the brief submitted by tjhe 
attorneys for the respondents in the fraud order proceed¬ 
ing that led you to believe that they knew of the procedure 
before the Post Office Department—that it is not necessary 
to furnish a copy of the findings of fact to respondents be¬ 
fore the issuance of a fraud order, Mr. Hassell? A. Yjis; 
1 think there was. 

Q. Mr. Hassell, I read from respondents’ brief, 

39 on page IS, which was made a part of the record! in 
this case: this is initialed by Judge Laws— 

Mr. Donnelly (interposing): Do we understand that Mr. 
Hassell has read this brief? 

i 

Mr. Tarver: He said he had. 

Bv Mr. Tarver: i 

• i 

! 

XQ. I read from page IS of Ibis brief: “Despite the fact 
that we insist that the present methods of respondents have 
been in no wise fraudulent or improper, and that the Solici¬ 
tor should not recommend the issuance of a fraud order, 

i 


! 
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we agree that every effort should at once be made to lessen 
complaints and, if possible, to clarify respondents' offers 
to the purchasing public.” Did that lead you to believe 
that they knew the procedure? A. Yes; the statements in 
the brief, including that, led me to believe that they were 
conversant with the procedure—the long-established pro¬ 
cedure in the Post Office Department. 

XQ. Was the same procedure followed in this case 

60 as in all other fraud order cases? A. Exactly the 
same. I might say that up to the time the ease left 

my hands—Xow, after that— 

XQ. (interposing): I understand, Mr. Hassell. Were 
the complaints that were received subsequent to the hear¬ 
ing and prior to the issuance of the fraud order continue 
to come in up to the time of the issuance of the fraud order? 
A. That is correct. 

XQ. Was the fraud order based upon those complaints or 
was it based upon the testimony taken at the hearing? A. 
Based on the testimony taken at the hearing. 

XQ. Was any substantially new scheme disclosed by the 
complaints that you received after the issuance of the fraud 
order. A. Positively not. 

Mr. Tarver: That is all. 

Redirect Examination 
Bv Mr. Donnellv: 

RDQ. How do you know the fraud order was based on 
the evidence taken at the hearing? A. Why, the— 

61 RDQ. (interposing): Speaking of the fraud order. 
A. I am speaking of the fraud order. Those par¬ 
ticular complaints we referred to were never submitted to 
the Post Master General himself. 

RDQ. Xow, after you read this brief that was submitted 
and which has just been shown to you—Is there anything 
in that brief that would make you want to find out what was 
going on as to the present conduct of the respondents’ busi¬ 
ness? A. Xo, there was not, Mr. Donnelly. 

RDQ. You read that brief in the latter part of October 
of this year? A. Yes; T think so. 

RDQ. You knew that the fraud order hearing had been 
concluded on March 18 of this year? A. Yes. 
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PDQ. And do you recall the representations made in tjhat 
brief that the plaintiffs had changed their advertising and 
their business? A. Yes; I considered that with similar 
statements of the principal respondent and the testimony 
for respondents at the hearing and with respect to his pifior 
operation for a good many years; yes, sir. 

62 Mr. Donnelly: That is all, Mr. Hassell; thank \|ou. 

The Witness: Thank vou. 


(Witness excused) 


Mr. Donnelly: If your Honor please, at this time I woiuld 
like to offer in evidence a copy of the fraud order which is 
attached to the complaint as plaintiff’s exhibit No. 1. 

The Court: There is no objection to that, is there? 

Mr. Tarver: No objection. 


(Whereupon, the document referred to, being a copy of 
the fraud order attached to the complaint, was marked 

plaintiffs’ exhibit No. 1, and was received in evidence.) 

! 

Mr. Donnelly: And a copy of Mr. Hassell’s memorandum. 
Mr. Tarver: That is, the findings of fact, Mr. Donnelly? 
Mr. Donnelly: Findings of fact and recommendation that 
the fraud order issue, which is attached to the complaint, 
as plaintiffs’ exhibit No. 2. 

The Court: Any objection? 

Mr. Tarver: No objection. 

63 (W’hereupon, the document referred to, being! a 
copy of findings of fact and recommendation, at¬ 
tached to the complaint, was marked plaintiffs’ exhibit No. 
2, and was received in evidence.) 


Mr. Donnelly: 1 would like to have those marked in the 
same order as they appear attached to the pleadings. 

The Court: Verv well. 

Mi-. Donnelly: I would now like to offer in evidence tjhe 
brief that has just been referred to in the examination jof 
the last witness, and which bears the initials of Mr. Jus¬ 
tice Laws, as plaintiff’s exhibit No. 3. 

The Court: Any objection? 

Mr. Tarver: No objection. i 

(Whereupon the document referred to, being a copy jof 
brief for respondents before the Post Office Department, 
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was marked plaintiff’s exhibit Xo. 3, and was received in 
evidence.) 

Mr. Donnelly: I would like to offer in evidence as plain¬ 
tiffs’ exhibit Xo. 4 a copy of the transcript of testimony 
taken before Mr. Thomas J. Murray, hearing officer, which 
bears the initials of Mr. Justice Laws. 

04 The Court: Any objection? 

Mr, Tarver: Xo objection to any of that. 

(Whereupon, the document referred to, being a copy of 
the transcript of testimony taken before the Post Office 
Department, was marked plaintiffs’ exhibit Xo. 4, and was 
received in evidence.) 

Mr. Donnelly: I would like to offer in evidence as plain¬ 
tiffs’ exhibit Xo. 5 and plaintiffs’ exhibit Xo. 6, respectively, 
the original answers filed by the plaintiffs, respondents in 
the fraud order proceeding, at the time the case was called 
before Mr. Murray at the Post Office Department—Xos. 5 
and 6. 

Mr. Tarver: Xo objection. 

(Whereupon, the documents referred to, being answers 
of respondents in the proceedings before the Post Office 
Department, was marked plaintiffs’ exhibits Xos. 5 ad 6, 
respectively, and were received in evidence.) 

Mr. Donnelly: I call Mr. Pike. 

Whereupon, S. Elbert Pike, a witness called by and on 
behalf of plaintiffs, having been first duly sworn, in answer 
to interrogatories, testified as follows: 

65 Direct Examination 

Bv Mr. Donnellv: 

• * 

Q. State your name and address for the record, please. 
A. S. Elbert Pike, St. Charles, Illinois. 

Mr. Donnelly: Speak up so that all of us may hear you. 

The Witness: All right. 

c* 

The Court: What is the purpose of this testimony? 

Mr. Donnelly: The purpose of this testimony, if your 
Honor please, is to support the allegations of the complaint 
as to irreparable injury: the fact of their being in business; 
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the fact of his being in business is generally denied because 
of lack of information or belief, by the answer. 

The Court: All right. 

Bv Mr. Donnellv: 

* i 

Q. What is your business, Mr. Pike? A. The growing of 
seeds, bulbs and plants. 

Q. Where is your place of business? A. St. Charles, Illi¬ 
nois. 

Q. How long have you been in that business, ifr. 

66 Pike? A. 25 years myself and 52 years with the busi¬ 
ness. 

i 

Q. Who is associated with you in that business? A. Two 
brothers. 

; 

Bv the Court: 

- 

Q. Are they plaintiffs in this case? A. Yes, sir. 

Bv Mr. Donnellv: 

* V 

I 

Q. Who was formerly associated with you in this busi¬ 
ness? A. My father. 

Q. How long was he in the business ? A. From 1887 until 
he died in 1934. 

Q. You and your brothers succeeded to his business ? j A. 
Yes; we were all together prior to his death. 

Q. Now, Mr. Pike, when did you know that the fraud 
order had been issued against vour concerns bv the Ppst 
Office Department? A. By the local postmaster calling;up 
and saying he had bad news for us. 

Q. Can you recall when that was? A. On Tuesday, I think, 
the 30th of October. 

67 Q. Of this year? A. Yes, sir. 

Q. Did you receive any mail in connection with 
your business at St. Charles, Illinois, since that time? jA. 
Only personal mail. 

Q. Addressed to you personally? A. Yes. 

Q. Have you been doing any business by mail since the 

fraud order was issued? A. Not any. 

Q. Have you received any remittances or communications 

by mail in connection with your business at St. Charles 

since the fraud order was issued? A. Not anv. 

J I 

i 

I 
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Q. Xow, Mr. Pike, do you recall the concern known as 
Middle West Supply Company? A. Yes. 

The Court: Just a minute. Is there any question that 
the fraud order was issued and that the damage was irre¬ 
parable? 

Mr. Tarver: I think the fraud order speaks for itself, 
if your Honor please; it has definitely put him out 

68 of the mail order business. 

The Court: I don’t necessarily follow the examina¬ 
tion on that. 

Mr. Donnelly: I think the next question will answer 
that fully, if your Honor please. 

The Court: What is that? 

Mr. Donnelly: I think the next question will answer that. 

Tlie Court: Go ahead. 

Bv Mr. Donnellv: 

* * 

Q. Did you have any other business besides the mail order 
business, Mr. Pike? A. Not any. 

Q. Do vou recall the Middle West Supply Company? A. 
Yes. 

Q. What happened to that business? A. 'Well, we could 
not make it go over. 

Q. What happened to it? A. We discontinued it. 

Q. When did you discontinue it? A. In the early part 
of September, I should say, in 1937 or 1938—No; 

69 1938. 

Q. Was that prior to the hearing before the Post 
Office Department? A. Yes. 

Mr. Tarver: I object to this line of testimony; it is merely 
a rehashing of what was gone over before the Post Office 
Department; it is in the transcript. 

The Court: What this man said before the Post Office 
Department upon which the findings were made—I am not 
going to— 

Mr. Donnelly: That is not my purpose, if your Honor 
please; my purxx>se is to substantiate the allegations in the 
complaint—that the issuance of this order was palpably 
wrong, an error of law, arbitrary and, therefore, illegal. 
The time element is sufficient, I think, from the record, to 
show that the mandate of the Post Master General was not 
a timely mandate; in other words, that the language of the 
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statute “is conducting a scheme to defraud.” The hearing 
was concluded in March of this vear; the fraud order 

70 was issued in October. I think, under what I kiiow 
of the later cases—the most recent cases—where a 

constitutional issue is raised, that the court can go into 
matters involving that constitutional question which isi, as 
T say, a deprivation of due process; it all flows from that 
fountain head. 

i 

The Court: There is no question, in my opinion-^the 

fraud order is in the record. 

Mr. Donnellv: Yes. 

* 

The Court: Whether it has been testified or not testified 
—But if it results in damage, there is no question about it. 

Mr. Donnelly: I want to pass from that point; I thought 
your Honor would feel that way, so I will not go ahead jany 
longer on that. I want now to show your Honor what has 
transpired since this hearing; I am not going back intojthe 
old testimony in the record; I want to show vpur 

71 Honor what has transpired since that hearing. ! 

The Court: T think that is the same thing. 

Mr. Donnelly: Very well, your Honor. May I put lone 
other question, if your Honor please, so I may have it! on 
the record? 

The Court: Yes. 

Bv Mr. Donnellv: 

* * 

Q. Were the businesses conducted by the Middle West 
Supply Company, S. W. Pike, Seedsman, Globe Seed Com¬ 
pany, and Best Gardens discontinued and abandoned fol¬ 
lowing the fraud order hearing, Mr. Pike? 

Mr. Tarver: 1 object to that question for the same rea¬ 


son. 

The Court: Same ruling. 

M r. Donnelly: I just wanted to get that on the record, j 

The Court: I think it rather indicates that you might 
want to make an offer of proof so we won’t have to ques¬ 
tion him. 

Mr. Donnelly: I then would like to make an offer! of 
proof that this witness would testify, if permitted to do! so, 
that the advertising conducted in the names of S. W. 
72 Pike, Seedsman, The Globe Seed Company, The Best 
Gardens, and Middle West Supply Company, and 




50 


PIKE ET AL. VS. FARLEY ET AL. 


complained of by the Post Office Department, was discon¬ 
tinued and abandoned following tbe fraud order hearing 
and that they were not and have not been resumed to this 
day, except in one instance: The Best Gardens resumed op- 
erations in September of this year, changing their adver¬ 
tising representations to meet the objections raised by the 
Post Office Department. 

That is all, Mr. Pike. 

Mr. Tarver: I have no questions. 

(Witness excused) 

Stipulation 

Mr. Donnelly: Now, if your Honor please, I would like 
to submit to your Honor the following stipulation of facts, 
which has been agreed upon by counsel for the respective 
parties, and which has been filed with the Clerk. If your 
Honor prefers to have me read it—or shall I pass it up? 

The Court: Head it. 

73 Mr. Donnelly: “It is hereby stipulated and agreed 
by and between the attorneys for the parties hereto 

that the procedure followed by the Postmaster General in 
the signing of the fraud order in the above-entitled proceed¬ 
ing (Pike et al. vs. Farley et al., Civil Action File No. 4707 
in this Court) was as follows: 

“The finding of fact and recommendation of the Acting 
Solicitor, together with the attached papers consisting of a 
fraud order prepared for the signature of the Postmaster 
General and initialed by the Acting Solicitor, the transcript 
of testimony, the memorandum of charges, the answers 
filed on behalf of the respondents, and the memorandum 
filed subsequent to the hearing on behalf of the respon¬ 
dents, were transmitted to the Chief Clerk of the Post 
Office Department. 

“The Chief Clerk approved the finding of fact and rec¬ 
ommendation by placing his initials thereon. 

“The finding of fact and recommendation of the Acting 
Solicitor, together with the aforesaid papers, were then 
sent to the Postmaster General. 

74 “The Postmaster General satisfied himself that 
the finding of fact and recommendation for the issu¬ 
ance of the fraud order was properly signed by the Acting 
Solicitor of the Post Office Department. 
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“He then glanced through several pages of the finding 
of fact and recommendation and thereby acquainted him¬ 
self with the nature of the scheme, and he thereupon signed 
and issued the fraud order. 

“It is understood and agreed that this stipulation in no 
way waives any objection which the defendant may have 
to the relevancy and materiality of the facts herein stipu¬ 
lated. 

“This stipulation is offered in lieu of the personal!ap¬ 
pearance of the defendant James A. Farley in response to 
a subpoena issued on behalf of the plaintiffs.” 

This stipulation is duly signed by counsel for the respec¬ 
tive parties. 

That is the plaintiffs’ case, if your Honor please. 

Mr. Tarver: We have no testimony to offer, if your 
Honor please. 

75 The Court: Have there been similar mail order 
cases in the Supreme Court 1 ? 

Air. Tarver: There have been numerous ones. 

The Court: I don’t recall anv. 

Mr. Tarver: I have no testimony to offer, if your Honor 
please. 

Mr. Donnelly: Shall we proceed to final argument, if 
your Honor please ? 

The Court: Yes. 

Mr. Donnelly: I can conclude my argument in 45 min¬ 
utes, I think. 

The Court: You can finish tomorrow morning if jvou 
don’t finish today. 

Mr. Donnelly: I would like to have the last say, if I liiav. 

(Mr. Donnelly then proceeded to make his opening argu¬ 
ment, which the reporter was instructed to omit from! the 
record.) 

The Court: This case will be continued until tomorrow 
morning at ten o’clock. 

(Whereupon, at 3:20 O’clock P.M., of the same day, jDe¬ 
cember 20, 1939, the above-entitled proceeding was con¬ 
tinued until ten o’clock, A.M., of the following day, Decem¬ 
ber 21, 1939.) 


I 

i 
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76 (Pike ct al. vs. Farley et al. No. 4707, Civil File.) 

Second Day 

Thursday, December 21, 1939, at ten o’clock, A. M. 

The hearing was resumed, pursuant to the continuance, 
when Mr. Tarver presented his argument, followed by reply 
argument by Mr. Donnelly, which the reporter was in¬ 
structed to omit from the record. 

Mr. Tarver: If your Honor please, I would like to file 
a short memorandum later. 

The Court: You may do that. 

Mr. Donnelly: May I reply to that? 

The Court: Yes. 

(Whereupon, at 11:15 o’clock, A.M., December 21, 1939, 
hearing in the above-entitled matter was concluded.) 


77 Certificate of Reporter 

I, George Gordon Payne, shorthand reporter, do hereby 
certify that the above and foregoing is a true and correct 
transcript of the proceedings had and testimony offered by 
the plaintiffs in the case of Pike et al. vs. Farley et al., 
civil action file Xo. 4707 in the District Court of the United 
States for the District of Columbia, in hearing had at the 
time and place above noted; that I personally took down 
and transcribed the said proceedings, and that they are 
full and complete with the exception of the closing argu¬ 
ments which the reporter was instructed by the parties to 
omit. 

In witness whereof, I have hereunto set my hand this 
third day of January, A. D., 1939. 

GEORGE GORDON PAYNE, 
Shorthand Reporter , 

327 Southern Bldg., 
Washington, D. C. 

REpublic 0871. 
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Filed April 18, 1940 

# « # 

It is hereby stipulated by and between counsel for the 
parties in the above-captioned cause that the Clerk in pre¬ 
paring the transcript of record on appeal in the above-jen- 
titled cause should include therein the following-described 
papers, which are attached hereto, in lieu of the fifth para¬ 
graph of plaintiffs’ designation of record. 

1. The citation dated January 31, 1939, addressed; to 
The Best Gardens and Middle West Supply Company, St. 
Charles, Illinois, informing the addressees that charges 
against them will be heard March 13, 1939, at 10 A. M: at 
the Post Office Department, Washington, D. C., marked 
Item 1. 

2. The memorandum of charges against The Best Gar¬ 
dens and Middle West Supply Company, dated January 31, 
1939, marked Item 2. 

3. The amendment to the citation and to the charges, 
dated March 13, 1939, and marked Item 3. 

4. That portion of the transcript of the proceedings (lur¬ 
ing the hearing before the Post Office Department in which 
the name of the Globe Seed Company was included in , the 
citation and memorandum of charges, marked Item 4. 

5. It is further stipulated and agreed between coutisel 
for the parties hereto that the copy of the transcript of|the 
proceedings before this Court, filed by the plaintiffs With 
the original of such transcript is an identical copy thereof 
and that the copies of the documents and papers referred 

to in paragraphs 1 through 4 inclusive, hereof, 

79 copies arc also attached hereto, are identical 
of the originals of such documents and papers, j 

JOHN A NASH 
HORACE J DONNELLY JR. 
Attorneys for Plaintiffs j 

EDWARD M. CURRAN 
United States Attorney. \ 

WILLIAM S. TARVER 
Assistant United States Attor¬ 
ney. 

Attorneys for Defendants . 


which 

copies 
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80 (COPY) 

Item 1 

Filed April 18 1940 

Post Office Department 
Office of the Solicitor 
Washington 

January 31, 1939. 

The Best Gardens, and 
Middle West Supply Company, 

St. Charles, Illinois. 

Gentlemen: 

Enclosed herewith is specification of charges that you 
are engaged in conducting a scheme or device for obtaining 
money through the mails by means of false or fraudulent 
pretenses, representations or promises, in violation of Sec¬ 
tions 3929 and 4041 of the Revised Statutes, as amended, 
(Secs. 259 and 732 of Title 39, U. S. Code) a copy of which 
is also enclosed. 

These statutes authorize the Postmaster General to for¬ 
bid the delivery of mail and the payment of money orders 
to any person or company found to be operating a scheme 
or device in violation thereof. 

These charges will be taken up for disposition on March 
13, 1939, at 10:00 o'clock A. M., at a hearing before the 
Solicitor of the Post Office Department, in Room 3226, New 
Post Office Department Building, Washington, D. C. If 
an answer to the charges is made, it should be in writing. 
It may be forwarded by mail or presented in person or by 
counsel at the time stated when evidence in support thereof 
mav also be submitted. 

The case will be heard and disposed of at the time stated 
whether or not answer or appearance is made. 

Very truly yours, 

(Signed) VINCENT M. MILES 

Solicitor 

Enclosure. 

283. 
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Item 2 


Filed April 18 1940 

Post Office Department 
Office of the Solicitor 
Washington 

January 31, 1939. 

In the Matter of Charges That 
The Best Gardens, and Middle West Supply Company, 

at St. Charles, Illinois, 

are engaged in conducting a scheme for obtaining lhoney 
through the mails by means of false and fraudulent 
pretenses, representations and promises, in violation 
of 39 IT. S. Code 259 and 732 (Sections 3929 and 4041 
of the Revised Statutes, as amended). 

i 

Memorandum Recommending the issuance of a citation to 

show cavse why a fraud order should not be issued. 

It is charged that the above named concerns are engaged 
in conducting schemes for obtaining money through the 
mails by means of false and fraudulent pretenses, Repre¬ 
sentations and promises, in violation of 39 U. S. Code 259 
and 732 (Sections 3929 and 4041 of the Revised Statutes, 
as amended), which said schemes are in substance and. effect 
as follows: 

Said The Best Gardens is obtaining and attempting to 
obtain various remittances of money through the mails 
upon false and fraudulent pretenses, representations and 
promises contained in written and printed matteij sent 
through the mails to the effect that: 

82 To persons who send six postal cards each ad¬ 
dressed to a flower lover, with a few extra names of 
flower lovers written on paper, and who remit a dime, it 
will send “free” the following: 

(a) Plants consisting of two dozen Giant Darwin Tulips 
and twenty-five Oriential Lilies; 

(b) Five full size packages of flower seeds; andi 

(c) A $1.00 silk crushed Plush Table Cover; 

To persons remitting 29^ it will send “at once”, ‘‘free” 
two dozen Giant Darwin Tulip Plants and a $l.d0 silk 
crushed Plush Table Cover; 


i 

j 
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Said Middle West Supply Company is obtaining and at¬ 
tempting to obtain various remittances of money through 
the mails upon false and fraudulent pretenses, representa¬ 
tions and promises contained in written and printed matter 
sent through the mails to the effect that: 

To persons who send six postal cards addressed to 
friends who use powder, w*ith a few extra names on paper, 
and who remit a dime for postage it will send “free” the 
following: 

(a) A $1.00 box of face powder; and 

(b) One-half dozen pure white linen handkerchiefs and 
a jar of cold cream, value $1.00; 

To persons remitting 24<* it will send “at once”, “free” 
one-half dozen pure white linen handkerchiefs and 

83 one jar of cold cream, value $1.00; 

To persons who send the name of the dealer in 
his or her locality who handles the best grade of face 
powder and who remit two dimes, it will send as a “gift”, 
a $1.50 box of face powder, and a new powder puff for 
promptness; 

To persons remitting $1.00 as a deposit to offset cost of 
work-at-home materials and as a protection against cu¬ 
riosity seekers, it offers a big opportunity to earn money 
addressing postal cards at home, without any canvassing 
or selling, and in addition will send $1.50 box of face powder 
“free”; 

It will furnish “everything” necessary, the cards, post¬ 
age, and thousands of names, to work at home; 

Tt has a business which requires continuous mailing of 
cards to addresses furnished by it, thereby insuring a 
steady income for persons willing to work addressing postal 
cards; 

The remuneration for addressing postal cards at home is 
at the rate of 2c a card and that $3.00 can be earned in 
less than two hours simply by addressing postal cards to 
addressees furnished by it; and that an “ambitious” per¬ 
son can keep busy 52 weeks in a year in their employ, 
addressing postal cards to addressees furnished by it at 
the said rate of 2£ a card; 

Whereas, in truth and in fact, as said concerns 

84 well know, all of the aforesaid pretenses, representa¬ 
tions and promises are false and fraudulent. 
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I therefore recommend that said concerns be called upon 
to show cause why a fraud order should not be issued 
against them. 


WILLIAM C. O’BRIEN 
Attorney. 

To the Solicitor 

Of the Post Office Department. 

S5 Item 3 

Filed April 18 1940 

March 13, 1939. 


The Best Gardens and Middle West Supply 

at St. Charles, Illinois 


Company 


You are hereby notified that on the hearing in the above- 
entitled matter scheduled for March 13, 1939, a motion will 
be made to amend the memorandum of charges by adding 
the name “S. W. Pike, Seedsman” to the caption thereof 
and that the following additional charge be included in the 
memorandum of charges heretofore served upon you;! 

To persons who send four names of flower lovers, to¬ 
gether with l(ty it will send “free” the following: 

(a) Four l(ty pkts. fancy petunias, including New Flu|ffy 
Ruffles; 

(b) Five beautiful spring flowering bulbs; 

(c) One hundred Ruffled gladioli; 

(d) Two beautiful ever blooming rose plants; and 

(e) A New Garden Book. 

WILLIAM C. O’BRIEN j 
Attorney 

To the Solicitor 

Of the Post Office Department. 

To: GEORGE D. CARBARY, ESQ., j 

Attorney for The Best Gardens, 

Middle West Supply Company , and 
S. W. Pike, Seedsman. 


i 
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S6 Item 4 

Filed April 18 1940 

The following excerpts are taken from page 643 of the 
transcript of the proceedings on March 16, 1939, before 
Thomas J. Murray, attorney, office of the Solicitor of the 
Post Office Department: 

Mr. Connolly: ‘‘Before I forget it, 1 want to include in 
the memorandum of charges the name of the Globe Seed 
Company. 1 don’t recall exactly how extensive there has 
been any record made of their activities as the Globe Seed 
Company, but, as I recall it, the Globe Seed Company 
carries advertisements in magazines, the same as we have 
seen in the recent advertisements of the S. W. Pike Seeds¬ 
man, and that in response to that advertisement if they re¬ 
ceive a remittance and some names, they thereafter start 
a so-called chain card system under the name of the Best 
Gardens, and if 1 find that that is incorrect—” 

Mr. Richardson: “It isn’t always correct because the evi¬ 
dence doesn’t show that they always start with Best Gar¬ 
dens and thev use it as thev see fit in their business, and 
sometimes in Best Gardens, and not always.” 

Assistant Solicitor Murrav: “Do vou want to make an 

* » 

amendment?” 

Mr. Connolly: “1 want to amend the citation to include 
the Globe Seed Company.” 

Mr. Richardson: “No objection.” 

87 Plaintiff's Exhibit No. 5 

Filed June 7 1940 
Post Office Department 
Office of the Solicitor 
Washington 

Memorandum recommending the issuance of a citation to 
show cause why a fraud order should not be issued. 

In the Matter of Charges that 

The Best Gardens 
at 

St. Charles, Illinois, 

are engaged in conducting a scheme for obtaining money 
through the mails by means of false and fraudulent pre- 
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tenses, representations and promises, in violation of 39 
U. S. Code 259 and 732 (Sections 3929 and 4041 of the Re-j 
vised Statutes, as amended). 

S. Elbert Pike, being first duly sworn on oath, deposes 
and says that S. Elbert Pike, 0. T. Pike and E. C. Pike are 
co-partners of St. Charles, Illinois, doing business as andj 
under the trade name of “The Best Gardens”. 

That to the person who sends six post-cards, each ad-j 
dressed to a flower lover and a few extra names, if they so 
desire, and a dime to cover postage, packing and handling^ 
The Best Gardens send free approximately 100 gladoli 
(ruffled varieties), 25 “Oriental lillies” and 5 full size 
packages of flower seeds. 

The 100 gladioli are herewith attached marked 

“Exhibit 1” 

I 

25 “Oriental 111 lies ’' are herewith attached marked 

“Exhibit 2” ! 


The 5 full size packages of flower seeds are herewith atj 
tached marked 


“Exhibit 3” ; 

With these packages comes another premium offer, whicli 
premium offer provides that to the person remitting 29c to 
cover postage, packing and handling charges, there will 
be sent to them free a package containing 2 dozeij 
SS Giant Darwin tulips herewith attached marked 


“Exhibit 4” 

and one silk crushed plush table cover herewith attache^ 
and marked 

“Exhibit 5” 

That the original post-card sent out with the original 
offer is herewith attached marked 

1 ‘ Exhibit 6 ’ ’ 

and the premium offer hereinabove referred to is herewith 
attached marked 

“Exhibit 7” 

I 

That as soon as possible after the names called for in 
“Exhibit 6” are received, together with a remittance ol’ 
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10c, the gladioli, “Oriental lillies” and 5 full size pack¬ 
ages of flower seeds are sent, together with the premium 
offer, and as soon as possible after the remittance called 
for in the premium offer is received, the 2 dozen Giant Dar¬ 
win tulips and the silk crushed plush table cover are sent 
to the person remitting 

Affiant further says that they have fulfilled each and 
every agreement as made in their advertising, and they 
have not attempted nor are they now attempting to ob¬ 
tain anv remittances of monev through the mails through 
false or fraudulent pretenses, representations or promises 
whatsoever. 

That in the year 1938 they had approximately 1,000,000 
answers to their advertising through the mail and made 
the deliveries as called for in the representations. 

That in the year 1938 approximately 40,000 letters were 
received by The Best Gardens wherein no signature was 
attached or the name and address was illegible. Therefore, 
The Best Gardens were unable to comply with the request 
therein contained. A sample of said letter is herewith 
attached and marked 

“Exhibit 8” 

89 That affiant now has with him at this hearing in 

Washington, D. 0. approximately 10,000 letters re¬ 
ceived in 1938, as further proof of the correctness of this 
statement. 

That within a short date The Best Gardens receive an¬ 
other letter or post-card from the person who failed to 
sign their name, wherein they state that they have failed 
to sign their name when they wrote a few days back, which 
copy of said letter post-card is herewith attached marked 

“Exhibit 9” 

and which affiant now has in his possession for exhibition 
to the Department, which letters and cards affiant has 
approximately 500 which have been received within the 
last 15 days. 

That immediately upon receipt of further address, The 
Best Gardens send to the person a post-card acknowledg¬ 
ing receipt of the complaint received of the above men- 
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tioned letter or post-card, which is in words and figures as 
shown in 

“Exhibit 10“ j 

and herewith attached, and the order is filled as sooii as 
possible. 

Affiant further states that where the address is illegible, 
the person in charge and employed by The Rest Gardens 
makes an effort to study the name and address as closely 
as possible and then sends to the person whose naml' is 
illegible, or the address is illegible, a package containing 
the original offer, and in 1938 more than 4,000 original 
letters or postcards bearing addresses that were question¬ 
able were returned to the undersigned. One of said ire- 
turned exhibits bearing questionable name or address is 
herewith attached and marked 

I 

“Exhibit 11“ 

and The Rest Gardens herewith tender for examination by 
the Department approximately 4,000 other of such exhibits. 

That immediately upon The Rest Gardens rcejeiv- 
90 ing complaint concerning the non-acknowledgnjent 
of their original letter or non-deliverv of the goods 
advertised therein, their complaint is acknowledged within 
twentv-four hours and the order is filled, regardless! of 
whether or not The Rest Gardens have direct knowledge 
that the remittance was made as therein stated. 

In other words, The Rest Gardens have always endea¬ 
vored to give the benefit to the person answering the acj or 
claiming to have answered the ad. 

That in the year 1938 approximately 93,000 cards Were 
sent out by The Rest Gardens acknowledging complaints 
of non-delivery, and affiant herewith presents for examina¬ 
tion to the Solicitor General of the Post-Office Department 
the book record showing these acknowledged complaints. 

Affiant further says that they have never at any time 
attempted to use the mails upon any fraudulent preteijses 
or representations or promises whatsoever for an illoigal 
purpose; that affiant and his partners have resided in iSt. 
Charles, Kane County, Illinois, for more than 40 vejars 
continuously last past and have never at any time bjecn 
arrested even for a minor charge or had any difficulty with 
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the law whatsoever or the Post-Office Department that 
caused prosecution. 

Affiant further says that the records, books and docu¬ 
ments of The Best Gardens are open to the Post-Office 
Department for inspection concerning any complaint made 
against the method of doing business of The Best Gardens 
with the public. 

(S) S. ELBERT PIKE 

Subscribed and sworn to before me this 6th day of March, 
A. D. 1939. 

(S) E. L. PECKMAN 
(Notarial Seal) Notary Public 

91 Plaintiff 's Exhibit No. 6 

Filed June 7 1940 

Post Office Department 
Office of the Solicitor 
Washington 

In the "Matter of Charges That 
Middle West Supply Company 
at St. Charles, Illinois, 

are engaged in conducting a scheme for obtaining money 
through the mails by means of false and fraudulent 
pretenses, representations and promises, in violation 
of 39 U. S. Code 259 and 732 (Sections 3929 and 4041 of 
the Revised Statutes, as amended). 

Memorandum Recommending the issuance of a citation to 
show cause why a fraud order should not be issued. 

S. Elbert Pike, being first duly sworn on oath, deposes 
and says that S. Elbert Pike, C. T. Pike and E. C. Pike 
are co-partners and are doing business under a trade name 
of ‘‘Middle West Supply Company” located at St. Charles, 
Illinois. 

Affiant further states that the Middle West Supply Com¬ 
pany heretofore, on or about September 1, 1938, discon¬ 
tinued dealing direct with the customer, the face-powder, 
cold-cream and handkerchieves and other items used for 
premiums in transactions through the mails, and that they 
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have no intention of again engaging in that business direct 
with the customer through the mail. 

Affiant further says that in explanation of the charges 
brought by the Solicitor of the Post-Office Department Ion 
January 31, 1939, he desires to make this defense and ex¬ 
planation. 

That to the person who sent 6 post-cards, each addressed 
to a friend who uses face-powder, and a few extra names 
if they so desire, and a dime to cover postage, packing and 
handling, the Middle West Supply Company sent free cine 
$1.00 box of new Vel-O-Tex face-powder, a sample of said 
face-powder as sent to the customer being herewith 
92 attached and marked 

“Exhibit 1” 

i 

With this package marked “Exhibit 1” was sent another 
Premium Offer as advertised on the original card, which 
Premium Offer provides that to the person remitting 24c i 
to cover postage, packing and handling charges, there will 
be sent to them free one-half dozen pure white linen hand- 
kerehieves and one jar of cold-cream of the value of $1.00, 
which items and handkerchieves are herewith attached and 
marked 

“Exhibit 2” 


(Note: Having discontinued this business, we have 


no 


more cold cream on hand to attach herewith as part of this 
exhibit.) j 


On each envelope that contained the face-powder or hand¬ 
kerchieves, or cold-cream, there was printed a free offer, 
wherein the person who complied with the free offer ajnd 
sent in the name of a dealer in his or her locality who 
handled the best grade of face-powder and 2(ty, was sent a 
$1.50 box of face-powder and a new powder puff, which 
envelope with the offer printed thereon is herewith attached 
marked 

“Exhibit 3” 


and therein contained is the $1.50 box of face-powder and 
the powder puff. 

That also contained in the package “Exhibit 3” with the 
face-powder and powder puff, was a self-addressed chrd 
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pertaining to turning spare time into dollars addressing 
post-cards at home, a sample of which card is hereto at¬ 
tached and marked 

“Exhibit 4” 

If the card, “Exhibit 4” was signed and returned, a 
letter was then sent to the person signing the self-addressed 
card, which is hereto attached marked 

“Exhibit 5” 

With “Exhibit 5” was also sent an application 
93 which is hereto attached and marked 

“Exhibit 6” 

When application, “Exhibit 6” was returned, together 
with $1.00 by the person signing the same, there was sent 
to said person a letter by the undersigned, a copy of which 
is hereto attached and marked 

“Exhibit 7” 

and also at said time was sent them 10 U. S. post-cards 
ready for mailing, a copy being hereto attached marked 

“Exhibit 8” 

and 20c 4 in money for addressing these 10 post-cards. The 
salesman was then given a number, which number was 
found in the left-hand bottom corner of “Exhibit 8”. As 
these cards were received by the Middle West Supply 
Company placing orders for the introductory offer as 
printed on “Exhibit 8”, the number of the salesman who 
induced the person to send in the card and the $1.00 re¬ 
quired was given credit for said commission earned, and 
there was then and there mailed to them the 5(ty or a mul¬ 
tiple thereof as disclosed by the number of cards received 
by the undersigned showing the number of the salesman. 
These remittances were made as soon as possible after the 
receipt of the cards and the money required therein by the 
prospective purchaser. The amount earned by the sales¬ 
man depended upon the number of persons they could 
secure to purchase the articles as shown in “Exhibit 8”, 
and where a person was ambitious and continued to fur¬ 
nish the names of persons who would actually make pur- 
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chases, there was a steady income in a small nature, but 
persons who failed to make good on the first 10 cards sent 
out were dropped from the rolls unless they made applica¬ 
tion for more cards for another effort in the salesman line, 

! * 

and then the cards were furnished as requested, together 
with the 2C per card for mailing. 

That all the representations and promises nujde 
94 were carried out and none of them were false 
fraudulent. 

That the original card sent out with the original offer 
herewith attached marked 


oi¬ 


ls 


1 ‘Exhibit 9” 


Affiant further says that they have fulfilled each ajnd 
every agreement as made in their advertising, and thjev 
have not attempted nor did they attempt to obtain any 
remittances through the mails through false or fraudulent 
pretenses, representations or promises whatsoever. 

That in the year 1938 they dispatched approximately 
500,000 boxes of face-powder in response to their adver¬ 
tisements hereinabove stated. 

That in the year 1938 approximately 25,000 letters wjth 
incomplete, no addresses or illegible addresses were de¬ 
ceived, a copy of said incomplete, no address or illegible 
letter being hereto attached and marked 

“Exhibit 10” 


That where no signature was attached, the Middle West 
Supply Company had to await some complaint, and as sobn 
as they had a card or complaint of any nature, they imme¬ 
diately acknowledged the same by mailing out a card, the 
same being hereto attached marked 

“Exhibit 11” 


That affiant now has with him at this hearing, approxi- 
matelv 2500 letters received in 1938 as further proof jof 
the correctness of the statement that the letters were pi- 
complete, illegible or no address given, and has on hand 
approximately 25,000 letters with the same faulty condi¬ 
tion. 

That during the year 1938 the Middle West Supply Cotn- 
panv had in their employ a person whose business it was 
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to study the name (if one was given and illegible) closely 
as possible for the purpose of ascertaining the name and 
address of the person who sent the letter and who 
95 took care of the complaints received relative to this 
advertising, and the Middle West Supply Company 
dispatched in 1938 approximately 67,500 cards acknowl¬ 
edging complaints of non-delivery and replacing of mer¬ 
chandise that failed to reach its destination upon receipt 
of the card. 

That the Middle West Supply Company received thou¬ 
sands of cards of appreciation and thanks for the mer¬ 
chandise received by them, a sample of said cards being 
hereto attached marked 

% 

“Exhibit 12” 

and the Middle West Supply Company tenders herewith 
for examination by the Department approximately 1000 
similar testimonials for examination. 

That immediately upon the Middle West Supply Com¬ 
pany receiving a complaint concerning the non-acknowl¬ 
edgment of any of the goods advertised by said Company, 
the complaint was acknowledged within 24 hours and the 
order was filled, regardless of whether or not the Middle 
West Supply Company had direct knowledge that the re¬ 
mittance to be made was made as stated in the complaint. 
The Middle West Supply Company endeavored at all times 
to give the benefit to the person claiming to have answered 
the advertisements. 

The Middle West Supply Company tenders to the So¬ 
licitor General of the Post-Office Department the book 
records showing these acknowledged complaints. 

Affiant further says that the Middle West Supply Com¬ 
pany has never at any time used or attempted to use the 
mails upon any fraudulent pretense, representation or 
promise whatsoever for an illegal purpose; that affiant and 
his partners have resided in St. Charles, Kane County, 
Illinois, for more than 40 years continuously last past, and 
have never at any time been arrested even for a minor 
infraction of the law, or had any difficulty with the law 
whatsoever or the Post-Office Department that caused 
prosecution. 
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96 Affiant further says that the records, books; and 
documents of the Middle West Supply Compant are 

open to the Post-Office Department for inspection icon¬ 
cerning any complaint made against their method of doing 
business with the public at the time they were doing jsuch 
business. 

(S) S. ELBERT PIKE ! 

Subscribed and sworn to before me this 7th day of MJarch, 
A. D. 1939. 

(S) E. L. PEOKMAN 
Notary Public I 

97 Opinion of Court 

Filed February—2 1940 

# # * 

As to the first ground of the complaint that there! was 
no substantial evidence to justify the action of the defen¬ 
dant, the Postmaster-General, I think that there was ample 
and substantial evidence tending to show the fraudulent 
nature of the plaintiff’s scheme. 

As to the claim that plaintiffs were not accorded due 
process of law I think that the stipulation filed herein by 
the parties fails to establish that claim. The Mrjrgan 
cases are not in point. Then the statute required g full 
hearing. In the instant case no hearing is required by the 
statute. The only requirement is “evidence satisfactory 
to the Postmaster General.” He mav of course malde use 
of and rely upon the assistance of his subordinates. In 
this case “He glanced through several pages of the finding 
of fact and recommendation (of the Acting Solicitorj) and 
thereby acquainted himself with the nature of the scheme”. 
In this case although no hearing is required by the statute, 
a hearing was had, at which both the plaintiffs and the 
Government offered evidence, and oral arguments ! were 
made by attorneys for both parties; and briefs afterwards 
submitted. All matters adduced at the hearing together 
with the briefs were considered by the trial examiner and 
the Solicitor before the making of the findings of fact and 
recommendations of the Solicitor. The post office is a 
creature of Congress and the latter mav restrict it!s use 


I 
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in anv wav that it deems advisable. It has vested the right 
to exclude matter which the Postmaster General 
98 finds to be of a fraudulent nature in the Postmaster 
General “upon evidence satisfactory to him”, and 
in the absence of his action based upon an error of law or 
without substantial evidence, the court cannot act. 

The complaint should be dismissed with costs. 

BAILEY, 

J 


99 Findings of Fart and Conclusions of Laic 

Filed March 21 1940 

* # * c 

Findings of Fact: 

1. For several years preceding October 28, 1939, the 
plaintiffs, under the trade names, S. W. Pike, Seedsman: 
The Globe Seed Company: and The Best Gardens, were 
engaged in the business of selling by mail, from their place 
of business at St. Charles, Illinois, seeds, plants, and bulbs 
to customers throughout the United States, and also, under 
the trade name. Middle West Supply Company, were en¬ 
gaged in the sale by mail of face powder and other cosmetic 
sundries. 

2. On January 31, 1939, a citation, together with a 
memorandum of charges, was issued by the Solicitor of the 
Post Office Department, requiring The Best Gardens and 
the Middle West Supply Company to appear at the office 
of the said Solicitor in the Post Office Department in Wash¬ 
ington, D. 0., on March 13, 1939, and show cause why a 
fraud order should not be issued against them under Sec¬ 
tions 3929 and 4041 of the Revised Statutes as amended, 
39 U. S. C. 259 and 732. The said memorandum of charges 
was in the words and figures as set out in plaintiff’s Exhibit 
4 at pages 3, 4, and 5. 

3. On March 13, 1939, the plaintiff, S. Elbert Pike, ap¬ 
peared with his attorney at the office of the Solicitor and 
a hearing was had. During said hearing, the said citation 
was amended to add the trade name, S. W. Pike, Seedsman, 
as a respondent, and the said memorandum of charges was 
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amended accordingly in the words and figures as set out 
at pages 9 and 10, plaintiff’s Exhibit 4. The said citation 
and said memorandum of charges were further 

100 amended, as set out at page 643 of plaintiff’s Exhibit 
4, by adding the trade name of The Globe Seed 

Company as a respondent. All of the said amendijients 
were made without objection. The hearing was concluded 
March 16, 1937. 

4. The defendant, Thomas J. Murray, an attorney in the 
office of the said Solicitor, presided at said hearing, ip the 
place and stead of the Solicitor. During the hearing; evi¬ 
dence was presented on behalf of the Government by the 
defendant Peter J. Connolly, an attorney in the office of 
said Solicitor, and evidence was presented on behalf of the 
plaintiffs by their duly authorized counsel. Oral Argu¬ 
ments were made by attorneys for both parties. A frrief 
afterwards was submitted on behalf of the plaintiffs.; 

5. Before the making of the findings of fact and recom¬ 
mendation of the Acting Solicitor, all matters adduced at 
the hearing, together with the brief afterwards submitted 
by respondents, were considered by the defendant Mujrray. 
and the proposed findings of fact and transcript of the 
testimony were submitted to the defendant Calvin W. 
Hassell, Acting Solicitor of the Post Office Department, 
who was advised where the exhibits were and that j they 
were available and who examined the record, read the jbrief 
of the respondents, directed some changes to be made in 
the proposed findings of fact, and then signed them on 
October 27, 1939. The exhibits were so voluminous j they 
were not brought to the defendant Hassell’s office. | The 
said findings of fact and recommendation were drafted in 
rough from the transcript of the evidence by the defendant 
Connolly, at the direction of the defendant Murray) and 
then were submitted to the defendant Murray, who ap¬ 
proved them after making certain changes therein. 

101 6. The findings of fact and recommendation of 
the Acting Solicitor, together with the transcript of 

the testimony, the memorandum of charges, the answers 
filed on behalf of the plaintiffs, and the brief filed subse¬ 
quent to the hearing on behalf of the plaintiffs, were trans¬ 
mitted to the Chief Clerk of the Post Office Department. 
The Chief Clerk initialed the findings of fact and rpeom- 
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mendation of the Acting Solicitor, which, together with 
the other documents mentioned above, were then sent to 
the Postmaster General. 

7. Xo copy of the Acting Solicitor’s findings of fact and 
recommendation was served on the respondents in the 
action before the Post Office Department prior to the issu¬ 
ance of the fraud order, and no express notice of intention 
to submit the same to the Postmaster General was given 
the respondents; no opportunity was accorded the re¬ 
spondents to appear before the Postmaster General to 
argue their contentions or to oppose the findings of fact 
and recommendation of the Acting Solicitor. The proce¬ 
dure followed in this case was exactlv the same as in all 
other fraud order cases. Xo request was made by the 
respondents before the Post Office Department for a copy 
of the Acting Solicitor’s findings of fact and recommenda¬ 
tion prior to the issuance of the fraud order. 

8. The Postmaster General satisfied himself that the 
findings of fact and recommendation of the Acting So¬ 
licitor were properly signed by the Acting Solicitor. He 
then glanced through several pages of the findings of fact 
and recommendation and thereby acquainted himself with 
the nature of the scheme operated by the plaintiffs, and 

he thereupon signed and issued the fraud order. 

102 0. The evidence adduced at the hearing at the 

Post Office Department tended to show that the 
plaintiffs were engaged in furtherance of a scheme for 
obtaining money and property through the mails by false 
and fraudulent pretenses, representations, and promises. 

Conclusions of Law: 

1. The evidence upon which the fraud order was issued 
was ample and substantial to justify the action of the Post¬ 
master General. 

2. The Postmaster General properly made use of and 
relied upon the assistance of his subordinates in receiving 
and analyzing evidence in respect of the plaintiffs’ use of 
the mails, and the consideration and appraisal given the 
evidence by the Postmaster General was sufficient under 
the statutes. 

3. The postal system is a creature of the Congress, and 
the Congress may restrict its use in the manner provided 
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in Sections 3929 and 4041, Revised Statutes as amended, 
39 U. S. C. 259, 732. Said sections do not require the Bold¬ 
in" of a hearing prior to the issuance of a fraud order. 
By said sections, Congress vested in the Postmaster Gen¬ 
eral the power, upon evidence satisfactory to him, to pre¬ 
vent the delivery of mail or payment of money orderjs to 
persons using the mails in furtherance of fraudulent 
schemes. Unless such action of the Postmaster General is 
based upon an error of law or is palpably wrong, the Colurts 
cannot interfere. In the instant case the action of the Post¬ 
master General was not based upon an error of law land 
was not palpably wrong, but was correct. 

4. Although no hearing is required by the statutes, a 
hearing was held prior to the issuance of the fraud 
103 order in the instant case. Said hearing was fairly 
conducted and plaintiffs were fully apprised o^ the 
charges against them and were given ample opportunity 
to meet said charges. 

JENNINGS BAILEY ! 

I 

Justice. I 

Dated: 21st dav of March, 1940. 


104 Final Decree Dismissing Bill of Complaint j 

Filed March 21 1940 I 

* * * 

This cause came on for trial at the October 1939 term, 
and in consideration of the complaint, answer, stipulations, 
evidence adduced, and argument of counsel, it is by the 
Court this 21st day of March 1940, i 

Adjudged, Ordered, and Decreed that the bill of icom- 
plaint be and the same is hereby dismissed, with (fosts. 
And it is further ordered that the temporary injunction 
granted in this cause on the 8th day of November, 11939, 
is continued, pending the final disposition of this cause in 


i 


i 


i 
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the United States Court of Appeals for the District of 
Columbia. 

JENNINGS BAILEY 
Justice. 

No objection as to form. 

HORACE J DONNELLY JR. 

Counsel for Plaintiffs. 

DAVID A PINE 

United States Attorney. 

WILLIAM S. TARVER 

Assistant United States Attorney. 

Attorneys for the Defendant. 


105 Notice of Appeal 

Filed April 9 1940 

Notice is hereby given that S. Elbert Pike, Ernest C. 
Pike and Charles T. Pike, plaintiffs above named, hereby 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia, from the order dismissing the complaint 
entered in this action on the 21st day of March, 1940. by 
the District Court of the United States for the District of 
Columbia. 

JOHN A. NASH 
HORACE J DONNELLY JR. 
Attorneys for Appellants S. 
Elbert Pike. Ernest C. Pike 
and Charles T. Pike. 


Memorandum 

April 9—1940. 

Undertaking ($250.00) on appeal—filed. 
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106 Plaintiffs’ Statement of Points Upon Which j 

Plaintiffs Intend to Rely on the Appeal 

i 

Filed April 9 1940 
# # # 

I 

Plaintiffs intend to rely upon the following points oh the 
appeal: 

1. The action of defendants in issuing a fraud oj’der 
against plaintiffs’ concerns was violative of plaintiffs’ 
Constitutional right to due process of law in that: 

(a) A full and fair hearing was not accorded plaintiffs. 

(b) No copy of the Solicitor’s finding of fact and rec¬ 

ommendation that a fraud order issue was served upon 
plaintiffs, prior to the issuance of the fraud order nor jwas 
opportunity accorded plaintiffs to appear before the Post¬ 
master General in argument in opposition to such findings 
of fact and recommendation. j 

(c) The Postmaster General neither read nor considered 
the evidence adduced at the hearing before an attorney in 
the office of the Solicitor for the Post Office Department 
and his execution of the fraud order was therefore an ajrbi- 
trary action not based on substantial evidence. 

JOHN A. NASH 

HOPAOE J. DONNELLY, jjR. 

Attorneys for Plaintiffs . I 

■ ■ 

! 

107 Memorandum i 

May 15, 1940 j 

Time for filing record on appeal and docketing the action 
in the United States Court of Appeals for the District of 
Columbia extended for a period of thirty days from ithe 
20th day of May, 1940. I 


108 Plaintiffs’ Designation of Record 

Filed April 9 1940 

* # * 

The Clerk in preparing the transcript of record on apjieal 
in the above entitled cause will please include therein the 
following: 
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1. Amended complaint and exhibits 1 and 2 attached 
thereto, filed November 16th, 1939. 

2. Answer and return of the defendants. 

3. Transcript of testimony taken before the District 
Court of the United States for the District of Columbia 
on December 20 and 21, 1939. 

4. Plaintiff’s exhibits 5 and 6 respectively, in evidence 
before the District Court of the United States for the Dis¬ 
trict of Columbia. 

5. Memorandum of charges and amended citation ap¬ 
pearing as part of the proceedings before the Post Office 
Department and referred to in Plaintiff’s Exhibit 4 at 
pages 3, 4, 5 and 9. 

6. Opinion of the Court filed February 2, 1940. 

7. Findings of fact and conclusions of law of the Court 
filed March 21st, 1940. 

8. Order of the Court dismissing the bill of complaint 
and staying temporary injunction impounding mail ad¬ 
dressed to the plaintiffs, filed March 21st, 1940. 

9. This designation 

JOHN A. NASH 

HOPACE J. DONNELLY, JR. 
Attorneys for Respondents 

Service of a copy of the within designation of record 
acknowledged this 9th day of April, 1940 

WILLIAM S. TARVER 
Attorney for Defendants 
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United States for the District of Columbia, herebv certifv 
the foregoing pages numbered from 1 to 108, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, and in compliance 
with Rule 75 (g) of Rules of Civil Procedure for the Dis- 
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Janies A. Farley, Postmaster General of the United States, 
et ah, are Defendants, as the same remains upon the files 
and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my njame 
and affix the seal of said Court, at the City of Washington, 

in said District, this 13th dav of June, 1940. 

’ * ’ i 

C. E. STEWART, 

(Seal) Clerk. 
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J 
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BRIEF ON BEHALF OF APPELLANTS. 


This is an appeal from a decree of the District Court 
of the United States for the District of Columbia, dis¬ 
missing appellants’ complaint, under which appellants 
sought to obtain a declaratory judgment and to restrain 
the enforcement of a so-called “fraud order” issued by 
James A. Farley, Postmaster General, whereby all mail 
matter of appellants was and was to be, returned to tlie 
senders thereof marked “Fraudulent: Mail to this ad¬ 
dress returned to sender by order of the Postmaster 
General”. This fraud order was allegedly issued pur- 

* Appellants have filed a suggestion of the resignation of James A. Farleiy, 
arul a motion to substitute Ambrose O’Connell as Acting Postmaster Gen¬ 
eral, or such other person as may be designated Postmaster General. 

i 

i 

j 

I 

i 
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suant to Sections 3929 and 4041 "Revised Statutes as 
Amended (39 I’. S. C. A. 259, 732), upon an alleged find¬ 
ing* by the Postmaster General that the appellants were 
engaged in a scheme for obtaining money through the 
mails by means of false and fraudulent pretenses, repre¬ 
sentations and promises (R. 7). 

The fraud order likewise directed the Postmaster at 
appellants’ place of business to refuse to pay any postal 
money orders drawn to appellants’ order. 

Jurisdictional Statement. 

(a) The lower court had jurisdiction under the Fed¬ 
eral Declaratory Judgments Act. Act of June 14, 1934, 
e. 512, 48 Stat. 955; Judicial Code, Sec. 274 D; Title 28, 
I’. S. C. A., Sec. 400. 

The lower court had general jurisdiction of the cause 
of action as provided by the Act of March 3, 1911, c. 231, 
36 Stat. 1092; Title 2S V. S. C. A., Sec. 41. 

This court has jurisdiction as provided by the Act of 
February 13, 1925, c. 229, 43 Stat. 936; Title 28 U. S. C. A. 
Sec. 225. 

(b) The jurisdiction of the District Court is shown by 
plaintiffs’ complaint (R. 2) and defendants’ answer (R. 
27). 

The jurisdiction of this court appears from the judg¬ 
ment dismissing plaintiffs’ complaint (R. 71), notice of 
appeal (R. 72) and certification of record (R. 75). 

Statement of the Case. 

Appellants’ business of growing seeds, bulbs and plants 
had been in continuous operation for fifty-two years— 
having originally been established in 1887 by the father 
of appellants who died in 1934. The sons (appellants 
here) who had been associated with their father, sue- 


3 


ceeded to the ownership of the business upon their fajtlier’s 
death (H. 47). The principal method of sale of appel¬ 
lants’ horticultural products, was by mail. It was con¬ 
ceded by the defendants and the Court below (R. 48-49) 
that the fraud order definitely put appellants out of the 
mail order business, and that irreparable damage resulted. 
The business conducted in the name of Middle West! Sup¬ 
ply Company, a side-line venture, selling face powder by 
mail, was discontinued in September, 1938, prior tjo the 
Post Office citation (R. 48). 

Defendants in the action below filed an answer (R. 27- 
31) to plaintiffs’ amended complaint and the case; pro¬ 
ceeded to trial, with plaintiffs calling S. Elbert Pike, one 
of the plaintiffs, as a witness in their behalf. Tlih de¬ 
fendants Calvin W. Hassell, Thomas J. Murray, and Peter 
J. Connally, all attorneys in the office of the Solicitor for 
the Post Office Department, were called as adverse!par¬ 
ties, by the plaintiffs, to give their testimony. Tlxi* de¬ 
fendant James A. Farley, although subpoenaed, did| not 
appear,—his appearance being waived by the plaintiffs as 
a result of a stipulation being entered into between counsel 
for the respective parties covering the procedure which 
took place after the fraud order proceedings reached the 
Postmaster General’s office (E. 50-51). No testimony!was 
offered on behalf of defendants. j 

Among the exhibits offered by the plaintiffs and received 
in evidence, was a copy of the transcript of testimony 

i 

taken in the proceedings against plaintiffs before thej Of¬ 
fice of the Solicitor for the Post Office Department. This 
exhibit comprising 677 typewritten pages, not having lj)een 
considered by the Postmaster General, is not include^ in 
the transcript of record on this appeal. 

The great mass of physical exhibits produced at j the 
Post Office Department “hearing” (R. 10, 41) was !not 
offered in evidence below, nor were such exhibits exam- 
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ined or studied by tlie Assistant Solicitor who signed the 
findings of fact and recommendation, or by the Post¬ 
master General. 

The circumstances attendant upon the issuance of the 
fraud order complained of, (and which are not disputed), 
are as follows: 

On January 31, 1939, a citation, together with a memo¬ 
randum of charges, was issued by the Solicitor of the 
Post Office Department requiring The Best Gardens and 
The Middle West Supply Company, concerns operated 
by the appellants, to appear at the office of the said 
Solicitor at the Post Office Department in Washington, 
D. C., on March 13, 1939, and show cause why a fraud 
order should not be issued against them under Sections 
3929 and 4041 of the Revised Statutes as amended (39 
U. S. C. A. 259 and 732). Said Memorandum of Charges 
appears as plaintiffs’ Exhibit 2 on page 9 of the printed 
transcript of record. 

One of the appellants, S. Elbert Pike, appeared with 
his attorney at the office of the Solicitor on March 13, 
1939, at which time a so-called hearing was convened 
before Thomas J. Murrav, an attorney in the office of 
the Solicitor, and the answer of respondents to the mem¬ 
orandum of charges was filed (R. 58). The citation was 
amended to add the trade name Globe Seed Company as 
a respondent, and the memorandum of charges was 
amended accordingly (R. 86). Evidence was submitted 
on behalf of the Department, and S. Elbert Pike, one of 
the respondents, testified on behalf of the respondents. At 
the conclusion of the taking of evidence, Murray, heard 
argument by counsel for the Department and counsel for 
the respondents. Thereupon the “hearing” was termi¬ 
nated and nothing more was heard of the matter by the 
respondents therein until the issuance of the so-called fraud 
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order, No. 30,473, appearing as Plaintiffs’ Exhibit No. 1 
in evidence below (R. 7). 

Some time after the close of the proceedings before Mur¬ 
ray, the defendant Peter J. Connally, also an attorneyj in 
the office of the Solicitor, who presented and argued the 
case for the Department before Murray, read the tran¬ 
script of record and made excerpts therefrom for the as¬ 
sistance of the Solicitor and the Postmaster General, and 
made some corrections of typographical errors (R. 35). 
Connally also prepared a proposed finding of fact (R. 3*6). 
Connally likewise discussed the case with Murray, the 
Hearing Officer (R. 37). The proposed findings of fact 
were not served upon respondents or their counsel (R. 37). 
The findings of fact were then submitted, shortly before 
the issuance of the fraud order (R. 38), to defendant Cal¬ 
vin W. Hassell, Assistant Solicitor, who examined the 
record, read the briefs 1 for counsel on opposing sides, 
directed some changes be made in the proposed finding^ of 
fact, and signed them (R. 41). Xo copy was furnished [the 
respondents or their counsel (R. 41). Hassell testified 
that the exhibits in the case were so voluminous that they 
were not brought to his office (R. 41). The findingsj of 
fact and recommendation that a fraud order issue, j as 
signed by Hassell on October 27, 1939, were then given to 
a messenger and by him taken to the Chief Clerk of the 
Post Office Department, who in turn transmitted the papers 
to the Postmaster General’s office (R. 41). On the follow¬ 
ing day, October 28, 1939, the Postmaster General satisfied 
himself that the findings of fact and recommendation *jfor 
the issuance of the fraud order were properly signed by 
the Acting Solicitor for the Post Office Department, gnd 
he then glanced at several pages of the findings of fjact 
and recommendation, and thereby acquainted himself -with 

' 1 —--— —— i 

1. While no brief was filed by Connally on behalf of the Departujient 
(II. 3G), it is possible that his proposed findings of fact were considered a 
brief. 
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the nature of the scheme, and thereupon signed and issued 
the fraud order (R. 50-51). The fraud order had been 
previously prepared by Hassell (R. 41). 

The fraud order recited that said order was issued “upon 
evidence satisfactory to him”—the Postmaster General (R. 

7 ). 

At no time did the Postmaster General hear any of the 
evidence, and by his admission (R. 51) all he knew about 
the case was gleaned from a glance through several pages 
of the findings of fact and recommendation signed by Has¬ 
sell, but prepared in substance by Connallv. Having neither 
read nor heard the evidence, the Postmaster General did 
not consider and appraise same in issuing his so-called 
fraud order. Likewise, since he did not read or consider 
the answer of respondents, the evidence adduced in their 
behalf, or their argument and brief, he could not have 
known of their contentions. The above statement of facts 
is substantially in accord with the findings of fact made 
by the court below (R. 69-71), who first filed a memo¬ 
randum opinion (R. 67) and later, findings of fact and 
conclusions of law (R. 68-71). 

On March 21, 1940, a final decree was entered by the 
court below dismissing plaintiffs’ complaint but contin¬ 
uing the temporary injunction impounding appellants’ mail 
at the post office at St. Charles, Illinois, pending the final 
disposition of the cause in this court (R. 71). 

Statutes Involved. 

The proceedings before the Post Office Department cul¬ 
minating in the fraud order complained of, was allegedly 
conducted under the authority of Sections 3929 and 4041 of 
the Revised Statutes as amended (Act of September 19, 
1890, c. 908, as amended, 28 Stat. 964; Title 39 U. S. C. A. 
Secs. 259 and 732). 2 


2. The language of Section 3929 is set forth in the appendix. 
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The protection afforded by the Fifth Amendment to jthe 
Constitution of the United States is sought to be invoked 
by appellants. 

Statement of Points. 


1. The court erred in dismissing the complaint, and in 


denying plaintiffs’ prayer for relief against the fraud ^or¬ 
der complained of, in that the clear, substantial evidence 


adduced before the court below established that the issu¬ 
ance of the said fraud order, was violative of appellants’ 
Constitutional right to due process of law under the Fifth 
Amendment, since: 

(a) a full and fair hearing was not accorded ap¬ 
pellants ; 

(b) no copy of the findings of fact and recommenda¬ 
tion that a fraud order issue, was served upon appel¬ 
lants prior to the issuance of said order, nor was bp- 
portunitv given appellants to appear before the Post¬ 
master General in opposition to such findings of fact 
and recommendation; and 

i 

(c) the Postmaster General neither heard, read, nor 
in any other manner considered and appraised, the evi¬ 
dence taken before an attorncv in the office of the So- 
licitor for the Post Office Department, nor did he hear, 
read or consider the arguments of appellants, nor rdad 
and consider their brief to the Hearing Officer, akid 
his issuance, therefore, of the fraud order was an ar¬ 
bitrary and unwarranted action not based on substan¬ 
tial evidence. 


2. The court below erred in rulings on the evidence. 


I 


i 

i 

i 


i 
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SUMMARY OF ARGUMENT. 


I. 

The court should have granted the prayers of plaintiffs’ 
complaint for a declaratory judgment and injunctive relief 
in favor of plaintiffs and against defendants, for: 

(a) The evidence and necessary inferences there¬ 
from, conclusively established a deprivation of due 
process of law under the Fifth Amendment to the Con¬ 
stitution, in the issuance of the fraud order complained 
of, and that a full and fair hearing before the Post 
Office Department was not accorded, for: 

(1) The Postmaster General neither heard nor 
read the evidence and argument before issuing his 
order and he could not therefore have based his 
order upon evidence. 

(2) The Postmaster General not having heard 
the evidence and argument personally, the re¬ 
spondents therein were entitled to have served 
upon them the findings of fact prepared by his 
subordinates, with an opportunity for respondents 
to except to such findings and to argue such ex¬ 
ceptions, either by brief or orally, before the Post¬ 
master General, or in some other equally practical 
manner, to get their contentions before him, before 
he signed the order. 

(b) The fraud order issued by the Postmaster Gen¬ 
eral, was issued arbitrarily, was a mistake of law, and 
therefore void, for: 

(1) it was neither based upon substantial evi¬ 
dence nor upon the independent judgment of the 
Postmaster General; and 

(2) it was improvidently issued, as the statutes 
in question relate to currently operating schemes 
offensive to the enactment, and not to advertising 
practices voluntarily abandoned long before the 
issuance of a fraud order. 
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ARGUMENT. 


Introduction. 

From the foregoing statement of facts, the statute^ in¬ 
volved, and statement of points, it is apparent that the sole 
question presented on this appeal is as follows: 

Can the Postmaster General lawfully and validly 
sign and put into execution a fraud order which denies 
to a person the use of the mails, without considering 
the evidence, either by hearing same or reading the 
transcript of testimony and the exhibits thereto, j and 
hearing the arguments of the respective parties? j 

i 

A correlated question is: 

Can it be said that the failure to afford a respondent 
the right to except to findings of fact prepared b\j the 
active prosecutor and to argue such exceptions, either 
orally or by brief before the officer having the final 
authority to issue an order in the case, constitutes the 
full and fair hearing to which a respondent is entitled 
if due process of law is to be accorded? 

At the outset, the procedure followed by the Post (Office 
Department allegedly pursuant to the aforesaid statutes, 
should be noted. All the parties actively involved in! the 
case on behalf of the Post Office Department, are' em¬ 
ployees of the Solicitor’s office. The citation to show cguse 
why a fraud order should not be issued, and the memo¬ 
randum of charges (R. 55) are signed by an attornek in 
the office of the Solicitor. Thomas J. Murray, who! sat 
as the presiding officer, is likewise an attorney in the Office 
of the Solicitor. Peter J. Connally, who presented! the 
case on behalf of the Post Office Department and who pre¬ 
pared the draft of the findings of fact, is an assistant at¬ 
torney in the office of the Solicitor. Calvin W. Hassell, 


j 
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who signed such findings of fact and recommendation that 
a fraud order issue, is an assistant Solicitor. Because 
of such inter-relationship, appellants submit that a re¬ 
spondent in a fraud order proceeding should be afforded 
every safeguard to a fair and proper trial in accordance 
with accepted judicial precepts, so that a respondent is 
not deprived of his Constitutional right to due process of 
law under the Fifth Amendment to the Constitution, as 
interpreted by the Supreme Court of the United States. 

The question raised by appellants below and on this 
appeal is one of first impression under the statutes in¬ 
volved. The nearest approach to the subject, is the case 
of Plapao Laboratories, Inc. v. Farley, 92 F. (2d) 228; 67 
App. D. C. 304, in this Court, wherein the sole question 
involved was whether or not it was necessary for the 
Postmaster General to personally preside at a fraud or¬ 
der hearing. This Court held in the negative, and went 
on in the opinion to point out that the case was distin¬ 
guished from the first Morgan case (298 U. S. 468) be¬ 
cause in the Plapao case the Acting Postmaster General 
considered the evidence. Paraphrasing the language of 
the Court in the Plapao opinion (p. 305), as it pertained 
to the first Morgan case, by substituting “Postmaster 
General” for “Secretary” it could therefore be said: 
“The Postmaster General made the order without having 
heard or read any of the evidence, and without having 
heard the oral argument or having read or considered 
the brief which plaintiffs submitted. That the only infor¬ 
mation which the Postmaster General had as to the pro¬ 
ceeding was what he derived from consultation with em¬ 
ployees of the Department.” In the instant case there 
was not even that consultation. 

It certainly cannot be said in the instant case that the 
practice advocated by the Supreme Court of the United 
States in the cases cited hereinafter and in force before 
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practically every other administrative agency hating 
power to issue plenary orders, would have worked a hard¬ 
ship on the Post Office Department, when it is considered 
that the proceedings were initiated on January 31, 1939, 
and terminated on October 28, 1939, bv the issuance of 
a fraud order. It is significant to note that between!the 
conclusion of the hearing on March 16, 1939, and the issu¬ 
ance of the fraud order on October 28, 1939, the respond¬ 
ents had no means of knowing just what the Department 
was doing or intended doing about their case, but on; the 
other hand, it is logical to assume that the passing of such 
time could reasonably lead the respondents to befieve 
that the Department was contemplating no action, j In 
the instant case, at the trial below, the plaintiffs offered 
to prove (R. 49) that the advertising objected to by the 
Department was voluntarily discontinued following j the 
fraud order hearing. 

The evidence before the Court below conclusively estab- 

i 

lished that the Postmaster General did not consideit or 

i 

appraise the evidence, but merely glanced at several pages 
of the Solicitor’s recommendation. It certainly cannot be 
contended that such a “glance” is sufficient consideration 
and appraisement of evidence. It is quite apparent that 
the principal thing he did was to assure himself that; the 
Acting Solicitor had signed the recommendation. 

i 

The instant case, therefore, comes four-square within 
the principles of administrative due process established 
by the Supreme Court in the several Morgan cases. ! As 
appellants’ counsel understand the principles established 
by the Morgan cases and the interpretation given such 
decisions by various Circuit Courts of Appeals, the jlaw 

as to what constitutes the fair hearing necessary under 

; 

procedural due process of law is: I 

(1) He who decides must hear the evidence £nd 
argument before issuing an order: 

(a) Either by hearing it personally; or 
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(b) By considering and appraising the evi¬ 
dence, i. e. f by reading it. 

Morgan v. United States, 29S U. S. 468. 

Natl. Labor Rel. Bd. v. Botany Worsted Mills, 
106 F. (2d) 263, 265. 

Natl. Labor Rel. Bd. v. Cherry Cotton Mills, 98 
F. (2d) 444. 

(2) In cases where the officer, board or commis¬ 
sion does not personally hear the evidence and argu¬ 
ments, the respondent has a right to know the issues 
and an opportunity to meet them throughout all 
phases of the proceedings, both at the beginning, and 
during the intermediate and concluding steps. 

Morgan v. United States, 304 U. S. 1. 

Natl. Labor Rel. Bd. v. Cherry Cotton Mills, 98 
F. (2d) 444. 

Natl. Labor Rel. Bd. v. Biles Coleman Lumber 
Co., 98 F. (2d) 18. 

Natl. Labor Rel. Bd. v. Mackey Radio, 304 U. S. 
333. 

Cupples Mfg. Co. v. Natl. Labor Rel. Bd., 103 
F. (2d) 953. 

In the commonly accepted parlance of administrative 
proceedings, appellants have referred herein to the evdence- 
taking sessions before an attorney in the Solicitor’s of¬ 
fice at the Post Office Department, as a “hearing.” Such 
reference should be distinguished from the accepted legal 
meaning of “hearing” as applied by the Courts under 
the due process clause of the Constitution, covering the 
entire quasi-judicial procedure before an administrative 
agency from the beginning to the final order. That the 
Court below failed to recognize the distinction, is ap¬ 
parent from his conclusion of law numbered 4 (R. 71). 
It would likewise appear from the memorandum opinion 
(R. 67) and such conclusion that the Court overlooked the 
fact that the Bill of Rights, in effect, guarantees a legal 
hearing, even though the Statute is silent. 


POINTS AND AUTHORITIES. 


The Proceedings Conducted by the Post Office Department 
Against Appellants’ Concerns Resulting in the Fbaud 
Order Issued the 28th Day of October, 1939, Under! the 
Alleged Authority of Sections 3929 and 4041 Revised 
Statutes (Title 39 U. S. C. A., Sections 259 and 732) 
Were in Contravention of Appellants Right to Due 
Process of Law Under the Fifth Amendment to- the 
Constitution of the United States, in That the Post¬ 
master General Issued Such Order Without Considering 
and Appraising the Evidence, and the Fraud Order So 
Issued Is Therefore Void and of No Effect. 


In Morgan v. United States, 298 U. S. 468, at page 480, 
it was said: 

i 

“The one who decides must hear. * * * But 

there must be a hearing in a substantial sense anid to 
give the substance of the hearing, which is fori the 
purpose of making determinations upon evidence, 
the officer who makes the determination must consider 
and appraise the evidence which justifies them, 'that 
duty may be an onorous one, but the performaneb of 
it in a substantial manner is inseparable from | the 
exercise of the important authority conferred.” (Em¬ 
phasis supplied.) 

In that case the Supreme Court held that it was the cluty 


of the Secretary of Agriculture to consider and appraise 
the evidence in order to justify his order, and by analogy, 
since the statutes in question confer similar important 
authority on the Postmaster General—and not upon! his 
assistants in the prosecutor’s office,—the Morgan base 
is ample authority in support of the contention of! ap- 
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pellants when considered in the light of the admitted and 
estabished facts in the instant case. 

In the recent case of National Labor Relations Board v. 
Botany Worsted Mills (C. C. A. 3rd), 106 F. (2d) 263, 
265, the Court said: 

“It is both obvious and well settled by authority 
that the one who decides must hear or in the case of 
written testimony , read. Morgan v. United States, 
298 U. S. 468.” (Emphasis supplied.) 

To similar effect is the case of National Labor Rela¬ 
tions Board v. Cherry Cotton Mills , 98 F. (2d) 444, 446, 
wherein the Circuit Court of Appeals for the 5th Cir¬ 
cuit held that: 

“Congress has committed the ascertainment of the 
facts to the Board and to those persons whose charac¬ 
ter and experience and attainments have been con¬ 
sidered such as to warrant appointment to it by the 
President, and confirmation by the Senate, ought to 
ascertain them. If they do not, there is no real find¬ 
ing of fact by the Board; there is no legal basis for 
an order of the Board.” (Emphasis supplied.) 

Also compare Anniston Manufacturing Company v. 
Davis , 301 U. S. 337, at page 357, wherein the Supreme 
Court held that: 

“The whole scheme of the administrative proceed¬ 
ing presupposes hearings and determination in ac¬ 
cordance with the demande of due process. The Board 
which makes its findings and renders its decision 
must consider the evidence and base its findings and 
decision upon it and until the contrary appears, we 
must assume that the Board will do so. Morgan v. 
United States. 298 IT. S. 468” (Emphasis supplied). 

Paraphrasing the last quoted statement of the Supreme 
Court, it would seem by analog}’ to be the rule of law 
that: The Postmaster General who renders the decision 
must consider the evidence and base his findings and de¬ 
cision upon it and when the contrary appears (as it 
does in the instant case) the order will be set aside. 


It is essential to clue process that the Courts, and the 
Administrative Boards, Commissions and Agencies, ! be 
required to make basic findings of fact, in order to In¬ 
sure the decision of cases according to the evidence and 
the law, rather than arbitrarily and in derogation of the 
facts and issues involved; and to apprise the parties and 
reviewing court of the bases and validity of the deci¬ 
sions thus rendered. The requirement is more than a 
mere technicality, being the safeguard of the interests 
of all concerned . See Sanders Bros. v. Federal Communi¬ 
cations Commission, 106 F. (2d) 321, 325; 70 App. D.! C. 

297; reversed on other grounds, 309 U. S.; Sagiiiaw 

Broadcasting Co. v. Federal Communications Commission, 
96 F. (2d) 554; 68 App. D. C. 282. 


Since the Postmaster General neither heard, read nor 
considered the evidence, his action in issuing the fr^ud 
order was arbitrary and an error of law since he acted, 
not upon substantial evidence and his independent con¬ 
clusion therefrom, but upon the recommendation of the 
attorneys prosecuting the case. 


In this connection see National Labor Relations Board 
v. Sterling Elec. Motors, 112 F. (2d) 63, 68, wherein the 
Court quoted the language of Justice Frankfurter j in 
Federal Communications Commission v. Pottsville Broad- 

i 

casting Company, 309 V. S. 134, as follows: 

“* * * the laws under which these agencies operate 
prescribe the fundamentals of fair play. They 're¬ 
quire that interested parties be afforded an oppor¬ 
tunity for hearing and that judgment must express 
a reasoned conclusion.” (Emphasis supplied.) 

In TIurley v. Dolan, 297 Fed. S25 (C. C. A. 1st); a 
case in which a fraud order was issued without a hearing, 
the order was set aside as being in excess of the h u - 
thoritv of the Postmaster General under the statutes; in 
question. 
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II. 

A Person Is Deprived of Such a Full and Fair Hearing as 
Satisfied Due Process of Law in Cases Where He Is 
Not Furnished With Any Statement of the Government’s 
Contentions as to the Evidence and the Issues So as to 
Be Able to Except Thereto and to Argue Such Excep¬ 
tions Either by Brief or Orally Before the Officer Having 
the Final Decision in Cases Where Such Officer Has Not 
Personally Heard Evidence and Argument. 

Those who are brought into contest with the Govern¬ 
ment in a quasi-judicial proceeding aimed at the control 
of their activities are entitled to be fairly advised as to 
what the Government proposes and to be heard upon 
its proposals before it issues its final command. Morgan 
v. United States, 304 U. S. 1, 18. 

The Supreme Court elaborated on the above ruling in 
the second Morgan case, as follows: 

“Congress in requiring a ‘full hearing’ had re¬ 
gard to judicial standards—not in any technical sense, 
but with respect to those fundamental requirements 
of fairness which are the essence of due process in 
a proceeding of a judicial nature. If in any equity 
cause a special master or trial judge permitted the 
plaintiff’s attorney to formulate the findings upon 
the evidence, conferring ex parte with the plaintiff’s 
attorney regarding them, and then adopted his pro¬ 
posals without affording an opportunity to his op¬ 
ponent to know their contents and present objections , 
there would be no hesitation in setting aside the re¬ 
port or decree as having been made without a fair 
hearing. The requirements of fairness or not ex¬ 
hausted in the taking or consideration of evidence, 
but extend to the concluding part of the procedure 
as ivcll as the beginning and intermediate steps.” 

and further: 

“But what would not be essential to the adequacy 
of the hearing if the Secretary himself makes the find- 
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ings is not a criterion for a case in which the Secre¬ 
tary accepts and makes as his own findings which 
have been prepared by the active prosecutors for the 
Government, after an ex parte discussion with ithem 
without according any reasonable opportunity to 
the respondents in the proceeding to know the claims 
thus presented and to contest them. That is more 
than an irregularity in practice; it is a vital defect. 

“The maintenance of proper standards on the| part 
of administrative agencies in the performance of 
their quasi-judicial functions is of the highest im¬ 
portance and in no way cripples or embarrasses the 
exercise of their appropriate authority. Onj the 
contrary, it is in their manifest interests, for ^s we 
have said at the outset, if these multiplying agen¬ 
cies deemed to be necessary in our complex society 
are to serve the purpose for which they are created 
and endowed with vast powers, they must accredit 
themselves by acting in accordance with the cher¬ 
ished judicial tradition embodying the basic j con¬ 
cepts of fair play.” (Emphasis supplied.) 

Although there is no dogmatic doctrine that diifectly 
requires that a copy of the findings of facts as such must 
be served upon a respondent as a requisite for a! fair 
hearing, yet it is apparent that findings of fact sljiould 
be furnished when the officer who issues the final qrder 
in such a proceeding neither hears the evidence or Argu¬ 
ment, nor considers and appraises the evidence by fad¬ 
ing the written testimony. The recognized method which 
has been approved by the Supreme Court and by vari¬ 
ous Circuit Courts of Appeals, of presenting the | con¬ 
tentions of a respondent as to the evidence, or lack of 
evidence, to support a conclusion or contention of the 
administrative officer’s subordinate who did hear: the 
evidence, is by means of furnishing the respondent 'with 
a finding of fact. The purpose and propriety of a jfind- 
ing of fact or tentative examiner’s report, is to not only 
acquaint the respondent with the conclusions and issues 
framed from the evidence, but to likewise give the re- 


spondents an opportunity to except to such findings and 
to point out any errors, inaccuracies and improprieties 
therein to the board, commission or officer vested with 
the power by statute to issue an order controlling the 
activities of others—thereby raising issues of fact and 
law on the evidence, so that the final authority may have 
before it a symposium or resume of the points involved 
in the case, and can thereby render justice by carefully 
considering the points raised and appraise the evidence 
in connection with such points. 

The cases in which the Courts have held that no formal 
findings of fact, as such, were necessary, all show that 
some other similar method was employed in getting the 
contentions and exceptions of a respondent before the 
administrative board or officials. National Labor Rela¬ 
tions Board v. Cherry Cotton Mills, 98 F. (2d) 444; Na¬ 
tional Labor Relations Board v. Biles Coleman Lumber 
Co., 9S F. (2d) 18; National Labor Relations Board v. 
Mackey Radio, 304 U. S. 333; In re National Labor Rela¬ 
tions Board, 304 U. S. 4S6; Capples Mfg. Co. v. National 
Labor Relations Board, 103 F. (2d) 953. 

Such cases, by contrast, bear a comparable analogy to 
the instant situation, for in each case, where the Board 
did not directly hear the evidence, the respondent got 
his contentions as to the evidence and the law before the 
final authority, both by oral argument before the au¬ 
thority itself, and by a brief which the Court presumed 
the final authority had read (Capples Mfg. Co. v. N. L. 
R. B., 103 F. (2d) 953), since there was no evidence or 
contention to the contrary. 

The outstanding fact in the Biles Coleman case was 
(page 18): 

“(c) that thereafter, before action or recommenda¬ 
tion by the Trial Examiner, the case was transferred 
to the Board for hearing upon the testimony taken 
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by the Trial Examiner and, prior to the Board hear¬ 
ing, the matter was fully briefed for the Bodrd by 
the Lumber Company; (d) that at the hearing (be¬ 
fore the Board) the Lumber Company was allowed 
full opportunity to argue its case.” (Emphases and 
parenthesis supplied.) 

! 

The Biles Coleman decision follows that of the Su¬ 
preme Court in National Labor Relations Board y.; Mac- 
key Radio, 304 U. S. 333, wherein a similar circumstance 
was involved, i. e., no finding of fact was necessary where 
the Labor Board itself heard the contentions of the par¬ 
ties before it issued its order. 

In the Cherry Cotton Mills case (supra), the entire 
proceeding was transferred to the Board and respondent 
was heard on its contentions by the Board, before it is¬ 
sued its order. It is significant that later the Board was 
permitted to dismiss its petition for enforcement pf its 
order after the Court held that interrogatories should 
issue (98 F. (2d) 1021). The Court also observed |from 
the opinion in In re National Labor Relations Boartf, 304 
U. S. 486, that since the making of its order the Board 
had instituted a practice of furnishing a respondentj with 
an intermediate report, and that the institution of j such 
practice confessed the essential fairness of such proce¬ 
dure. 

In the instant case, the proof is that the Postmaster 
General neither read the argument of the respondents 
made at the hearing before Murray, nor the brief j sub¬ 
mitted to the hearing officer after the hearing. 

It is significant to note the opinion of the Circuit Court 
of Appeals for the 8th Circuit in National Labor Rela¬ 
tions Board v. Cnpples Manufacturing Company , 103 F. 
(2d) 953, that the complaint and the service of the pro¬ 
posed finding of fact with opportunity to except thereto , 
before the issuance of the order, satisfies due process: 
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III. 

The Requirements of a Fair Trial Including a Considera¬ 
tion of the Evidence by the Department Head and the 
Furnishing of Proposed Findings of Fact, Apply to 
Quasi-Judicial Proceedings Before the Post Office De¬ 
partment Under Sections 3929 and 4041 Revised Statutes 
(39 U. S. C. A. 259, 732) in Order to Afford a Respondent 
Due Process of Law and the Courts Have Jurisdiction 
to Decide Such Issue. 

Where the Postmaster General issues a fraud order 
without jurisdiction or by reason of an error of law and 
thereby stops the delivery of letters containing important 
enclosures he violates the property rights of the person 
or company whose letters are thus withheld. American 
School of Magnetic Healing v. McAnnuity, 187 U. S. 94; 
Peoples United States Bank v. Gilson, 161 Fed. 286. Com¬ 
pare Lukens Steel Co. v. Perkins, 107 F. (2d) 627, 70 
App. D. C., 354- reversed on other grounds, Sf)(D U. S. 
f/3. ; S4 L. Ed. rSr\ McLean Lumber Co. v. United States, 
237 Fed. 460, 465, and dissent of Brandeis in Milwaukee 
Publishing Co. v. Burleson. 255 U. S. 407, 432, on in¬ 
tangible property rights. 

A proceeding of this sort resulting in an order con¬ 
fiscating property of the person affected is a proceeding 
of a quasi-judicial character. Morgan v. United States, 298 
U. S. 468, 480; Lukens Steel Co. v. Perkins (supra). The 
power of Congress over the mails is not unlimited and is 
subject to the Bill of Rights. Burton v. United States, 202 
U. S. 344, 371; Securities and Exchange Commission v. 
Timetrust, Inc., 28 F. Supp. 34. 

It is a well established rule of law that when no ap¬ 
peal is provided by the statute, the administrative pro¬ 
cedure must be consistent with the essentials of a fair 
trial. Morgan v. United States, 298 U. S. 468; Morgan v. 
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Lnited States, 304 U. S. 1; rehearing denied 304 U. Sjl. 23; 
Myers v. Bethlehem Shipbuilding Co., 305 U. S. 41; West 
Ohio Gas Company v. Public Utilities Commission, 294 
l. S. 63, 69; Railroad Commission of California vj Pa¬ 
cific G. and E. Co., 302 U. S. 388, 393, 394; Ohio Bell Tele¬ 
phone Co. v. Public Utilities Commission, 301 U. SJ 292, 
303; St. Josephs Stockyards Co. v. United States j 298 
U. S. 38, 73. 

i 

The requirement of a “ hearing ” has obvious reference 
to the traditions of judicial proceedings in which evidence 
is received and weighed by the trior of the facts, j The 
“hearing” is the hearing of evidence and argument. Mor¬ 
gan v. United States, 298 U. S. 468, 480. The manifest 
purpose in requiring the hearing is to comply with the 
requirements of due process upon which the parties af¬ 
fected bv the determination of an administrative bodv are 

* *i 

entitled to insist. Interstate Commerce Commission jv. L. 
and N. Railroad Co., 227 IT. S. 88, 91; Shields v. Utah 
Idaho Central Railroad Company, 305 IT. S. 177, 182; 
B. & O. R. R. v. United States, 264 U. S. 258; United States 
v. Abilene <& So. Rwy. Co., 265 T T . S. 274. 

For an anaysis of the law on the proposition that where 
legal and property rights are affected by orders of ad" 
ministrative officials under the authority of statutes; con¬ 
taining no provision for review, the due process clause 
of the Fifth Amendment is authority for judicial review, 
and that the parties in such a case are entitled to a hear¬ 
ing complying with the requirements of procedural due 
process, see the opinion of Judge Hatfield of the Court 
of Customs and Patent Appeals, 103 F. (2d) 395, at page 
402, specially concurring in the majority opinion written 
bv Senior Judge Parker of the 4th Circuit Court of! Ap- 
peals, serving specially. 

Findings and orders of an administrative agency may 
be rejected by a court, because of errors in its procedure 
amounting to a denial of the right to a fair hearing, j Ar- 

i 

i 

! 

i 
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Kansas Wholesale Grocers’ Association v. Federal Trade 
Commission, 18 F. (2d) 866 (C. C. A. 8tli), certiorari de¬ 
nied 275 IT. S. 533. 

While there seems to be a lack of unanimity of opinion 
among the various Circuit Courts of Appeals as to the 
proper method of establishing the facts as to whether 
the Commission, board or official did not consider the evi¬ 
dence before issuing an order, yet the Courts are in ac¬ 
cord on the proposition that when and if established, the 
fact that the evidence was not heard or considered, vio¬ 
lates the right to due process of law and vitiates the or¬ 
der. No question was raised in the instant case as to 
plaintiffs’ right to examine the Postmaster General as 
to what he did or did not do. His stipulated admission 
stands without objection. 

As to the jurisdiction of the Federal courts over such 
a situation, the syllabus in National Labor Relations Board 
v. Cherry Cotton Mills, 98 F. (2d) 444, is significant, for 
the opinion in that case apparently involves a much more 
thorough analysis of the subject: 

“Where petition of National Labor Relations Board 
for enforcement of its order stated that Board con¬ 
sidered the case and upon all the testimony and evi¬ 
dence made its findings of fact and issued its order, 
and answer challenged that Board did not consider 
evidence but referred it to others for suggested find¬ 
ings of fact and that with no opportunity to know of 
or to criticize suggestions, they were adopted by the 
Board without further inquiry, the Circuit Court of 
Appeals had jurisdiction to decide the issues.” 

On the point that Federal Courts are bound to consider 
Constitutional issues when raised, it was held in the 
Cherry Cotton Mills case (supra), that Circuit Courts of 
Appeals are bound to consider Constitution and statutes 
as they affect order of the Board and touch manner of its 
making, as distinguished from correctness of its conclu¬ 


sions. 
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The last stated rule of law applies with equal force to 
the instant proceeding, for a definite issue under the 
Constitution has been tendered by the pleadings and 'es¬ 
tablished by the proof, touching the manner of the mak¬ 
ing of the fraud order complained of. In the Cherry (lot- 
ton Mills case, the Court cited the case of Croivcll v. Ben¬ 
son, 285 t T . S. 22, as authority for its opinion that “it is 
probably true that jurisdictional facts are subject to ‘ju¬ 
dicial review though found by the Board.” Likewise the 
same rule was approved in the Biles Coleman Lumper 
case on the authority of National Labor Relations Board 
v. . Jones and Laughlin Steel Corp., 301 IT. S. 1, 47. j In 
the Cupples Manufacturing ease cited above, the 8th Cir¬ 
cuit Court of Appeals approved the rule just referred! to, 
and stated that it was the Court’s “power and duty} to 
pursue inquiry as to the method of decision and to! re¬ 
view all questions of the jurisdiction of the Board land 
regularity of its proceedings and all questions of Consti¬ 
tutional right and statutory authority.” (Emphasis sup¬ 
plied.) 

The basic point in the Biles Coleman and Cherry (pot¬ 
ion Mills cases (supra) is that the party affected by |the 
order is entitled to present evidence before the reviewing 
Court that the Board did not consider the evidence, w|hen 
such an allegation is pleaded affirmatively as a fact and 
not as a conclusion of law. 
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IV. 

It Was the Intent and Purpose of the So-Called “Fraud 
Order” Statutes to Apply to Schemes for Obtaining 
Money by Means of False and Fraudulent Pretenses, 
Representations and Promises, Which Were Currently 
and Actively in Operation, at or About the Time a 
Fraud Order Is Issued, and Not to Schemes Which Were 
Abandoned Many Months Prior to Such Issuance. 

In the instant case, the taking of evidence was concluded 
on March 16, 1939, and the fraud order issued on October 
28, 1939. On the latter date, the evidence of use of the 
mails was more than six months old, and there was there¬ 
fore no evidence before the Postmaster General that the 
respondents were conducting any alleged scheme to de¬ 
fraud on or shortly before October 28, 1939. 

In this connection, appellants sought to prove at the 
trial below that the advertising complained of had been 
voluntarily discontinued immediately after the March, 
1939, hearings (R. 49). The Court declined to permit such 
testimony, after objection by defendants. 

The Court’s ruling was in error, since such evidence was 
directly relevant and material to the issue raised by the 
pleadings that the issuance of the fraud order was arbi¬ 
trary and unwarranted and to a determination as to 
whether or not the statute applies to abandoned schemes 
or may only be applied to currently active schemes. Par¬ 
enthetically, in this connection, can it be said that even 
if falsity of advertising representations is proved or ad¬ 
mitted, that the Department can wait approximately six 
months and then take action, without first reopening the 
hearing, to ascertain whether the person or concern is 
currently conducting a scheme to obtain money by means 
of false and fraudulent pretenses, representations or 
promises? 


A scrutiny of the language of the fraud order statute 
(see appendix) shows that the present tense is used, i. e., 
“is conducting.” Sections 3929 and 4041 were intended 
as an adjunct to the Criminal Mail Fraud Statute (Sec¬ 
tion 215 Penal Code, Act of June 8, 1872, as amended by 
the Act of March 2, 1889 (25 Stat. 873), as amended by 
the Act of March 4, 1909 (35 Stat. 1130), Title 18 U. S. 
C. A. Section 338) and as a means of cutting off and pre¬ 
venting the operation by mail of an active scheme to de¬ 
fraud. The Criminal Section punishes for past offences 
of this type, while Sections 3929 and 4041 Revised Stat¬ 
utes were intended to cut off such operations at or nefar 
inception and thereby minimize the public’s losses. Since 
the statutes provide for the extraction of a penalty, it is 
well settled that such statutes must be strictlv construed, 
for the rule is recognized that statutes “which restrain 
the exercise of any trade or occupation, or the conduct of 
any lawful business, or which impose restrictions ujjon 
the use, management, control or alienation of private prop¬ 
erty, will be strictly construed.” Dissent of Chief Justice 
Groner, in Gay Union Corporation v. Wallace, 112 F. (2<1) 

192; 71 App. D. C., certiorari denied June 3, 1940, 

309 IT. S. 

j 

Conclusion. 

i 

| 

It is therefore submitted that the two Morgan cases, 
when considered in the light of the entire situation and 
in the light of the facts which have been discussed apd 
analyzed in 27 Georgetown Law Journal at page 751 and 
7 George Washington Law Review, 726 (referred |to 
by Mr. Justice Miller of this Court in his recent talk jon 
administrative appeals before the American Law Insti¬ 
tute, s ), establish that the Supreme Court of the United 

States has fixed standards of procedural due process jin 

_ . 1 
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administrative proceedings, which it is admitted were not 
followed in the proceedings in the instant case. 

The latest development in the Morgan controversy finds 
the three judge statutory lower court now holding against 
the order of the Secretary of Agriculture on grounds of 
lack of procedural due process. Morgan v. United States, 
32 F. Supp. 546. 

It therefore becomes apparent from a careful study and 
analysis of the respective Morgan decisions and the inter¬ 
pretations given those cases by the various Circuit Courts 
of Appeals, that the very least the officer of agency can 
do when he or it does not personally hear or read the 
evidence (as in the instant case), is to permit the re¬ 
spondent to come before him or it and state his objec¬ 
tions to the subordinate’s findings, either by argument 
(by brief or orally) or on exceptions to such findings. 
The weight of authority therefore seems to favor the lat¬ 
ter practice—coupled with an opportunity for the re¬ 
spondent to argue such exceptions. It is unquestionably 
the correct rule of law that the final authority must con¬ 
sider the evidence, or at least consider the respondent’s 
views and contentions before issuing an order if he does 
not appraise the evidence, but leaves such appraisement 
to subordinates. Even this very minimum requirement of 
a fair hearing was not met in the instant case. 

For the foregoing reasons, it is respectfully submitted 
that the decree of the Court below dismissing appellants’ 
complaint, should be reversed. 

Respectfully submitted, 

John A. Nash, 

Horace J. Donnelly, 

Horace J. Donnelly, Jr., 
Attorneys for Appellants . 
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APPENDIX. 
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The Act of September 19, 1890, c. 908, as amended, 
Stat. 964, 39 U. S. C. 259 (R. S. 3929) provides: 

The Postmaster General may, upon evidence satis¬ 
factory to him that any person or company is en¬ 
gaged in conducting* any lottery, gift enterprise, lor 
scheme for the distribution of money, or of anv real 
or personal property by lot, chance, or drawing* iof 
any kind, or that any person or company is conduct¬ 
ing any other scheme or device for obtaning money 
or property of any kind through the mails by means 
of false or fraudulent pretenses, representations br 
promises, instruct postmasters at any post office jat 
which registered letters or anv other letters or mail 
matter arrive directed to any such person or cojm- 
pany, or to the agent or representative of any such 
person or company, whether such agent or representa¬ 
tive is acting* as an individual or as a firm, bank, cor¬ 
poration, or association of any kind, to return all srjch 
mail matter to the postmaster at the office at which 
it was originally mailed, with the word “Fraudulent” 
plainly written or stamped upon the outside thereof; 
and all such mail matter so returned to such postmas¬ 
ters shall be by them returned to the writers there¬ 
of, under such regulations as the Postmaster General 
may prescribe. * * * 

Section 732, Title 39, United States Code, is identical 


with Section 259 except Section 732 forbids the payment 
by any postmaster of postal money orders drawn in favor 
of those persons identified in both sections. 

i 


I 

i 
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In the United States Court of Appeals for ^he 
District of Columbia j 

October Term, 1940 

| 

| 

No. 7697 

S. Elbert Pike et al., Etc., appellants 

vs. 

i 

Frank C. Walker, Postmaster General of the United 

States, et al. 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

The only questions raised on this appeal concern the pro¬ 
cedure of the Post Office Department in the issuance bf a 
fraud order against the appellants and whether such pro¬ 
cedure constitutes due process of law. Since the appellants 
do not urge as error the finding of the court below that; the 
fraud order was supported by substantial evidence, it is!not 
necessary to state or discuss the nature of the appellants’ 
fraudulent scheme. 

For several years preceding October 2S, 1939, the appellants, 
under the trade names S. W. Pike, Seedsman; The Globe 
Seed Company, and The Best Gardens, were engaged in | the 
business of selling by mail, from their place of business at 
St. Charles, Illinois, seeds, plants, and bulbs to custodiers 
throughout the United States, and also, under the trade name 
Middle West Supply Company, were engaged in the selling 
by mail of face powder and other cosmetic sundries (R.|27, 
47, 48, 49). 

(i) 


i 
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On January 31, 1939, a citation, together with a memor¬ 
andum of charges, was issued by the Solicitor of the Post 
Office Department requiring The Best Gardens and the Middle 
West Supply Company to appear at his office in Washington, 
D. C. on March 13. 1939, and show cause why a fraud order 
should not be issued against them under Sections 3929 and 
4041 of the Revised Statutes, as amended. 39 U. S. C. 259, 
732 (R. 55. 56. 57). On March 13. 1939, the appellant. S. 
Elbert Pike, appeared with his attorneys at the office of the 
Solicitor and a hearing was had. During the hearing, the cita¬ 
tion and memorandum of charges were amended to include 
tlie trade names. S. W. Pike. Seedsman, and The Globe Seed 
Company, as respondents, both of which amendments were 
made without objection (R. 35. 57. 5S). The hearing was 
concluded March IS, 1939 (R. 44). 

Thomas J. Murray, an attorney in the office of the Solicitor, 
presided at the hearing in the place and stead of the Solicitor. 
Evidence was presented on behalf of the Post Office Depart¬ 
ment by Peter J. Connolly, an attorney in the office of the 
Solicitor, and evidence was presented on behalf of the appel¬ 
lants by their counsel (R. 34. 35, 41). At the conclusion of 
the hearing, oral arguments were made by attorneys for both 
the Government and the appellants. A brief afterwards was 
submitted on behalf of the appellants (35. 36, 41). Later, 
at the direction of Murray. Connolly prepared a rough draft 
of a memorandum to the Postmaster General, including a pro¬ 
posed findings of fact and a recommendation by the Acting 
Solicitor. Calvin W. Hassell (R. 35, 36, 37, 29, 40). Murray 
directed Connolly to prepare the proposed findings of fact 
only after he had considered all the evidence and the brief 
filed by counsel for the appellants. Murray approved Con¬ 
nolly’s rough draft and. after making certain changes therein, 
sent it to Hassell (R. 37, 39). Hassell read the tran¬ 
script of testimony, read the brief submitted by appellants’ 
counsel, directed that some changes be made in the memo¬ 
randum, and then signed, it. He was advised w’here the ex¬ 
hibits in the case were and that they were available, but they 
were so voluminous that they were not brought to his office 
(R. 41). 
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The memorandum containing the findings of fact and recom¬ 
mendation of the Acting Solicitor, together with a fraud order 
prepared for the signature of the Postmaster Generali and 
initialed by the Acting Solicitor, the transcript of testimony, 
the memorandum of charges, and answers filed on behalf of 
the appellants, and the brief filed subsequent to the hearing 
on behalf of the appellants, were transmitted from Hassell to 
the Chief Clerk of the Post Office Department. The Chief 
Clerk approved the memorandum containing the findings of 
fact and recommendation by placing his initials thereon. I The 
memorandum of the Acting Solicitor, together with the jtran- 
script of the testimony, the memorandum of charges, the an¬ 
swers filed on behalf of the appellants and the brief filed; sub¬ 
sequent to the hearing on behalf of the appellants, was then 
sent to the Postmaster General, who satisfied himself thait the 
findings of fact and recommendation for the issuance o|f the 
fraud order were properly signed by the Acting Solicitor: He 
then “glanced through several pages of the findings of fact 
and recommendation and thereby acquainted himself with the 
nature of the scheme, and he thereupon signed and issued the 
fraud order” (R. 50, 51). 

No copy of the Acting Solicitor’s findings of fact and recom¬ 
mendation was served on the appellants prior to the issuance 
of the fraud order, and no opportunity was accorded thje ap¬ 
pellants to appear before the Postmaster General to argue! their 
contentions or to oppose the findings of fact and recommenda¬ 
tion of the Acting Solicitor. The procedure followed iii this 
case was the usual procedure followed in fraud order |cases 
(R. 30. 40). Counsel for the appellants knew that it was the 
practice in fraud order proceedings for the Solicitor or Ajcting 
Solicitor to make a^recommendation as to the issuance! of a 
fraud order to tlfe ^&^m gy General, yet no request was imade 
by the appellants for a copy of the Acting Solicitor’s finjdings 
of fact and recommendation prior to the issuance of the fraud 
order (R. 39, 42, 43. 44). The fraud order recited that if was 
issued upon evidence satisfactory to the Postmaster Geheral. 
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SUMMARY OF ARGUMENT 

I. The postal system is a creature of the Congress, over 
which the Congress has plenary power, and for the operation 
of which the Congress may make such reasonable regulations 
as it sees fit, provided only that such regulations shall not run 
counter to any constitutional prohibition. No individual has 
a natural or constitutional right to have his communications 
delivered by the Government. In establishing the postal sys¬ 
tem, the Congress exercised a discretionary power vested in it 
by the Constitution. Therefore, when an individual is deprived 
of the use of the mails, no question of deprivation of right 
arises unless, and only when, he is deprived of such use with¬ 
out authority of law. If this be true, it follows that no ques¬ 
tion of deprivation of property without due process of law 
arises when the Postmaster General, upon evidence satisfac¬ 
tory to himself, prohibits the delivery of mail to an individual 
who, in fact, is engaged in the operation of a scheme to de¬ 
fraud by use of the mails. Since there is no question of due 
process in the issuance of a fraud order and the statutes re¬ 
quire neither notice nor hearing, such an order may be issued 
summarily without notice or hearing. Even if it be considered 
that the use of the mails is a property right, still no notice or 
hearing is required in the issuance of a fraud order, since the 
issuance of such an order is an exercise of the police power, 
or an analogous power, and the authorities are at one that 
such a power may be exercised summarily, provided only that 
the individual, whose rights may be invaded thereby, shall 
have ultimate recourse to the courts. Such recourse is avail¬ 
able to a person against whom a fraud order has been issued 
without authority of law. If, then, no hearing is necessary, 
this court need not decide whether an adequate hearing was 
accorded the appellants in this case. 

II. The function of the Postmaster General in issuing a 
fraud order is purely executive, rather than judicial in na¬ 
ture; therefore, it is not necessary that he personally pass on 
the evidence in a fraud order case, it being permissible for him 
to act by and through subordinates. 

III. The procedure, culminating in the issuance of a fraud 
order in the instant case, conformed to the standards laid 
down by the Supreme Court in the so-called Morgan cases for 
the conduct of quasi-judicial proceedings. 



ARGUMENT 


Appellants were not entitled to any hearing prior to issuance 
of the fraud order, hence, their argument that the hearing 
accorded them fell short of due process is without weight 

Appellants manifestly misunderstand the fundamental na¬ 
ture of the postal system and of the fraud-order statutes. Tjhey 
erroneously assume that they have a fundamental and consti¬ 
tutional right to use the mails. From this misunderstand¬ 
ing springs their contention that any official action depriving 
them of this right, without a hearing conducted in the judicial 
tradition, is offensive to the due process provision in the F]ifth 
Amendment to the Constitution. Appellants’ view makes 
necessary an examination of the essential nature of the perti¬ 
nent statutes and the postal system, since a correct under¬ 
standing of these matters must inevitably lead to the conclu¬ 
sion that the points raised in this appeal are without sound 
foundation and need not be considered by the court. 

The leading case on the subject of postal fraud orders is 
Public Clearing House v. Coyne, 104 U. S. 497, 24 S. Ct. h>9, 
48 L. Ed. 1092, in which the constitutionality of the fraud 
order statutes was sustained. The power vested in the Con¬ 
gress by the Constitution to establish post offices and post 
roads was considered by the Supreme Court to be permissive 
only and thereby to leave within the discretion of the Congress 
whether the power should be exercised. 

“The postal service is by no means an indispensable 
adjunct to a civil government,” said the Supreme 
Court, “and for hundreds, if not for thousands, of years 
the transmission of private letters was either entrusted 
to the hands of friends or to private enterprise. In¬ 
deed. it is only within the last 300 years that govern¬ 
ments have undertaken the work of transmitting intel¬ 
ligence as a branch of their general administration. 
While it has been known in this country since colonial 
times and was recognized in the Constitution ancf in 
some of the earliest Acts of Congress, the rates of post- 
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age were so high and the methods of transmission so 
slow and uncertain that it was not until 1S45, when the 
postage was reduced to five and ten cents, according 
to the distance, and a stamp or stamps introduced, that 
it assumed anything of the importance it now possesses. 

“It is not. however, a necessary part of the civil gov¬ 
ernment in the same sense in which the protection of 
life, liberty, and property, the defense of the govern¬ 
ment against insurrection and foreign invasion, and the 
administration of public justice are; but it is a public 
function assumed and established by Congress for the 
general welfare and in most countries its expenses are 
paid solely by the persons making use of its facilities; 
and it returns or is presumed to return a revenue to 
the government, and really operates as a popular and 
efficient method of taxation. Indeed, this seems to 
have been originally the purpose of Congress. The 
legislative body in thus establishing a postal service 
may annex such conditions to it as it chooses.” 

The thought that the establishment of a postal service was 
accomplished pursuant to a power which Congress might or 
might not exercise is implicit also in the language of Ex parte 
Jackson, 96 U. S. 727, 24 L. Ed. 877. To the same effect is 
In re Rapier, 143 U. S. 110, 12 S. Ct. 374, 36 L. Ed. 93. See 
also Dauphin v. Key, 11 MacArthur & Mackey 203. 

Consideration of the cases cited above led to the statement 
in United States v. Journal Company, Inc., 197 F. 415 (D. C. 
E. D. Va. 1912) that “it is doubtless within the power of the 
government to withdraw or discontinue its postal system 
entirely.” This plenary power of the Congress over the mails 
was asserted by the Supreme Court in In re Rapier, supra, and 
Public Clearing House v. Coyne, supra. In the Rapier case 
the Court said: 

The states, before the Union was formed, could 
establish post offices and post roads, and in doing so 
could bring into play the police power in the pro¬ 
tection of their citizens from the use of the means 
so provided for purposes supposed to exert a demoral- 


izing influence upon the people. When the power to 
establish post offices and post roads was surrcnc|ered 
to the Congress it was as a complete power and the 
grant carried with it the right to exercise all the pbwers 
which made that power effective. It is not neces¬ 
sary that Congress should have the power to deal jwith 
crime or immorality within the states in order to main¬ 
tain that it possesses the power to forbid the use of 
the mails in aid of the perpetration of crimp or 
immoralitv. 

also in the Public Clearing House case, the Court stated: 

The constitutional principles underlying the adjmin- 
istration of the Post Office Department were discussed 
in the opinion of the court in Ex parte Jacksoh, 96 
U. S. 727. in which we held that the power vested 
in Congress to establish post offices and post roads 
embraced the regulation of the entire postal syjstem 
of the country; that Congress might designate what 
might be carried in the mails and what excluded; and 
that in the enforcement of such regulations a distinc¬ 
tion was made between letters and sealed packages 
subject to letter postage, and such other packages 
as were open to inspection, such as newspapers, njiaga- 
zines. pamphlets, and other printed matter, and j that 
the constitutional guarantee against unreasonable 
searches and seizures extended to letters but did not 
extend to printed matter. In establishing such! sys¬ 
tem Congress may restrict its use to letters, and deny 
it to periodicals; it may include periodicals, and ex¬ 
clude books; it may admit books to the mailsj and 
refuse to admit merchandise, or it may include all of 
these and fail to embrace within its regulations! tele¬ 
grams or large parcels of merchandise, although in 
most civilized countries of Europe these are also made 
a part of the postal service. It may also refuse tjo in¬ 
clude in its mails such printed matter or merchan¬ 
dise as may seem objectionable to it upon the ground 
of public policy, as dangerous to its employees, or 
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injurious to other mail matter carried in the same 
packages. The postal regulations of this country, 
issued in pursuance of act of Congress, contain a 
long list of prohibited articles dangerous in their na¬ 
ture, or to other articles with which they may come 
in contact, such, for instance, as liquids, poisons, ex¬ 
plosives. and inflammable articles, fatty substances, or 
live or dead animals, and substances which exhale a 
bad odor. It has never been supposed that the exclu¬ 
sion of these articles denied to their owners any of 
their constitutional rights. While it may be assumed, 
for the purpose of this case, that Congress would have 
no right to extend to one the benefit of its postal serv¬ 
ice, and deny it to another person in the same class 
and standing in the same relation to the Government, 
it does not follow that under its power to classify mail- 
able matter, applying different rates of postage to dif¬ 
ferent articles, and prohibiting some altogether, it may 
not also classify the recipients of such matter, and 
forbid the delivery of letters to such persons or cor¬ 
porations as in its judgment are making use of the 
mails for the purpose of fraud or deception or the 
dissemination among its citizens of information of a 
character calculated to debauch the public morality. 
For more than thirty years not only has the transmis¬ 
sion of obscene matter been prohibited, but it has been 
made a crime, punishable by fine or imprisonment, for 
a person to deposit such matter in the mails. 

The same conclusion is expressed in even more explicit lan¬ 
guage by the 8th Circuit Court of Appeals in Warren v. United 
States, 1S3 F. 718, 720, when it said in reference to the power 
of the Congress over the postal system: 

Its power over this particular subject is almost with¬ 
out limit except as respects unreasonable searches and 
seizures and the duty to treat all alike under the same 
circumstances and conditions. 

The almost unlimited scope of the control the Congress 
may exercise over the mails also is indicated in U. S. ex rel. 
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Milwaukee Publishing Co. v. Burleson, 255 U. $. 407. 411, 
41 S. Ct. 352, 65 L. Ed. 704. where the Supreme Court refers 
to the Congress* “practically plenary power over the malls.” 

Since the Congress has plenary power to prescribe what shall 
be admitted to, and what shall be excluded from, the mailsj, no 
one can claim a right to use the mails for the transmission of 
matter which Congress has properly declared to be nonnjiail- 
able. Addressing itself to the question whether any individ¬ 
ual had a right to use the mails, except in conformity jvith 
law. the court, in Warren v. United States, supra, said: 

The unrestricted use of the mails is not one ofj the 
fundamental rights guaranteed by the Constitution. 
Public Clearing House v. Coyne, 194 U. S. 497, 24 S. 
Ct. 789, 4S L. Ed. 1092. No one has a natural or !con- 
stitutional right to send what he pleases through! the 
mails or to write anything he pleases upon the exterior 
cover of that which would otherwise be mailable, j 

The only right existing in an individual with respect to the 
postal system is that he shall not be discriminated agajinst, 
and hence no question of deprivation of a right can possibly 
arise until it is charged that matter which, under the statutes 
is mailable, has been excluded. Therefore, when mailj ad¬ 
dressed to an individual is stopped and returned to the sender, 
under a fraud order issued by the Postmaster General ppon 
evidence satisfactory to himself, a question of deprivation of 
right arises only if the mail matter excluded was in fact load¬ 
able; and the person against whom the fraud order was issued 
can have no justiciable interest in the procedure by which the 
order was issued so long as the procedure is that prescribed by 
statute. 

Although the precise point under discussion has not been 
considered by this court, the court in several instances, \vhich 
will be discussed later, has stated that it will set aside a fraud 
order issued by the Postmaster General only when it isj pal¬ 
pably wrong or based on a plain error of law. Thus, it \yould 
seem that all questions of due process are eliminated from 
consideration. 

i 

i 

i 

i 
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If the above conclusions are correct, then it must be that 
there is no constitutional obstacle blocking the issuance of a 
fraud order without notice or hearing. 

There is yet another course of reasoning which supports the 
proposition that it was within the power of Congress to provide 
for the summary issuance of a fraud order. The obvious pur¬ 
pose of Congress in authorizing the Postmaster General to 
issue fraud orders was to protect the public from loss through 
fraud and deception and to prevent its own facilities being 
used in furtherance of fraudulent schemes. This was an exer¬ 
cise of the police power, or an equivalent power, over the 
postal system. This was decided by the Supreme Court in 
the case of In Re Rapier , supra, where the constitutionality of 
an Act of Congress, making it a misdemeanor to deposit lot¬ 
tery tickets in the mails, was upheld. The Government con¬ 
tended that the Act was a valid exercise of the police power 
and the court sustained its contention. The fraud order stat¬ 
utes. designed as they are to supplement penal statutes which 
condemn the use of the mails in furtherance of schemes to de¬ 
fraud and more effectively to prevent the operation of fraudu¬ 
lent schemes, are as clearly police regulations as the statute 
prohibiting the deposit of lottery tickets in the mails. 

The courts always have held that an executive officer may 
enforce a police regulation against a person or object without 
a prior judicial determination that the person or object is 
within the scope of the regulation, leaving it to the courts to 
determine afterwards whether any vested right was invaded 
in the enforcement of the regulation. Summary procedure is 
particularly necessary where unscrupulous persons are using 
the mails to defraud the public. Judicial procedure, or pro¬ 
cedure in the judicial tradition, is of necessity slow, while 
police regulations, to be effective, must be capable of imme¬ 
diate execution, if occasion arises, without preliminary adjudi¬ 
cation of rights. 

In point are North. American Cold Storage Company v. Chi¬ 
cago, 211 U. S. 306, 29 S. Ct. 101. 53 L. Ed. 195; Hutchinson v. 
Valdosta, 227 U. S. 303. 33 S. Ct. 290, 57 L. Ed. 520; Adams v. 
Milwaukee. 228 U. S. 572, 33 S. Ct. 610. 57 L. Ed. 971; Lawton 
v. Steele , 152 l\ S. 133. 14 S. Ct. 499. 3S L. Ed. 385. 
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In North American Cold Storage Company v. Chicago, sypra, 
a municipal ordinance, providing for the summary seizure^ and 
destruction of food in cold storage, when unfit for human icon- 
sumption. was alleged to violate the due-process clause of the 
Fourteenth Amendment, since the ordinance failed to provide 
for a preliminary hearing. Disposing of this contention! the 
Supreme Court said: 

We are of opinion, however, that provision fjor a. 
hearing before seizure and condemnation and destruc¬ 
tion of food which is unwholesome and unfit for use is 
not necessary. The right to so seize is based upoii the 
right and duty of the state to protect and guard, so far 
as possible, the lives and health of its inhabitants,! and 
it is proper to provide that food which is unfit! for 
human consumption should be summarily seized | and 
destroyed to prevent the danger which would arise from 
eating it. * * * A determination on the parjt of 
the seizing officers that food is in an unfit condition to 
be eaten is not a decision which concludes the owjner. 
The ex parte finding of the health officers as to the [fact 
is not in any way binding upon those who own or claim 
the right to sell the food. If a party cannot getj his 
hearing in advance of the seizure and destructions he 
has the right to have it afterward, which right may be 
claimed upon the trial in an action brought for the! de¬ 
struction of his property; and in that action those \vho 
destroyed it can only successfully defend if the jury 
shall find the fact of unwholesomeness as claimed! by 
them. 

| 

In Adams v. Milwaukee, supra, it was contended thait a 
municipal ordinance, empowering the Commissioner of Health 
summarily to confiscate and destroy all milk shipped ijnto 
Milwaukee which did not come from tuberculin-tested herds, 
was unconstitutional in that it did not provide for a prelimi¬ 
nary hearing and thereby constituted deprivation of property 
without due process of law. The Supreme Court held to the 
contrary. 


i 

! 
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In Lawton v. Steele, supra, the court held to be constitu¬ 
tional a New York State law which provided, among other 
things, for the summary seizure and destruction of any net, 
designed for the capturing of fish, found in any waters in the 
state. The provision had been challenged as violative of the 
due-process clause of the Fourteenth Amendment. The Su¬ 
preme Court, however, found the provision to be a proper 
exercise of the police power, saying: 

The extent and limits of what is known as the police 
power have been a fruitful subject of discussion in the 
appellate courts of nearly every state in the Union. It 
is universally conceded to include everything essential 
to the public safety, health, and morals, and to justify 
the destruction or abatement, by summary proceedings, 
of whatever may be regarded as a public nuisance. 
Under this power it has been held that the state may 
order the destruction of a house falling to decay or 
otherwise endangering the lives of passersby; the demo¬ 
lition of such as are in the path of a conflagration; the 
slaughter of diseased cattle; the destruction of decayed 
or unwholesome food; the prohibition of wooden build¬ 
ings in cities; the regulation of railways and other 
means of public conveyance, and of interments in burial 
grounds; the restriction of objectionable trades to cer¬ 
tain localities; the compulsory vaccination of children; 
the confinement of the insane or those afflicted with 
contagious diseases; the restraint of vagrants, beggars, 
and habitual drunkards; the suppression of obscene 
publications and houses of ill fame; and the prohibi¬ 
tion of gambling houses and places where intoxicating 
liquors are sold. Beyond this, however, the state may 
interfere whenever the public interests demand it. and 
in this particular a large discretion is necessarily vested 
in the legislature to determine, not only what the in¬ 
terests of the public require, but what measures are 
necessary for the protection of such interests. [Italics 
supplied.] 

***** 
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Nor is a person whose property is seized under the 
Act in question without legal remedy. If, in fact, his 
property has been used in violation of the Act, he has 
no just reason to complain; if not, he may replevy his 
nets from the officer seizing them, or, if they have been 
destroyed, may have his action for their value, j 

If a law providing for the destruction of fishing nets:is an 
exercise of the police power, the reason must be that: it is 
aimed at the protection and preservation of fish which are 
the common property of all the citizens of the State. It ^ould 
follow, then, that the postal statutes, aimed at protecting the 
public from pecuniary loss, also are an exercise of the police 
power. 

The appellees contend that they have established by! their 
argument so far that it was within the power of the Congress, 
either because no property rights were involved or because of 
its police power over the mails, to provide for summary! issu¬ 
ance of fraud orders. The question then arises, Did j Con¬ 
gress so provide? The intention of the Congress can best be 
gleaned from the nature and the language of its enactments. 
As has been asserted heretofore in this brief, the plain purpose 
of the statute was to protect the public and to prevent the 
misuse of facilities provided for the public by the sovereign. 
IIow better could this be accomplished than by authorizing an 
executive officer summarily to stop an improper use of the njiails? 
It will be noted that the fraud order statutes fail to provide 
for notice or hearing, but specify only that the Postmaster 
General may issue fraud orders “upon evidence satisfactory to 
him.” Had the Congress intended that notice and hearing be 
accorded before the issuance of fraud orders, it easily could 
have so provided, whereas, the language used would seem to 
negative the idea of any judicial or quasi-judicial procedure. 

A careful consideration of Public Clearing House v. Coyne, 
supra, leads to the conclusion that the Supreme Court already 
has approved the issuance of fraud orders without notice and 
hearing. The record and briefs filed in the Supreme Court in 
that case (Supreme Court No. 224, October Term. 1903} dis¬ 
close that the plaintiff’s bill of complaint charged that its; mail 
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was stopped without notice or hearing and that it had no 
notice or hearing of the issuance of the fraud order. This fact 
was denied by the United States, which maintained that a full 
hearing was accorded. The case was submitted to a master who 
found, and so reported to the trial court, that the plaintiff 
was accorded a hearing prior to the issuance of the fraud order. 
The plaintiff excepted to this finding of the master, but its 
exception was overruled by the trial court. In its assignment 
of error in the Supreme Court, the Public Clearing House urged 
that it was error for the court below to have overruled its ex¬ 
ception to that section, among others, of the master's report 
which concerned the question of a hearing. The Public Clear¬ 
ing House then proceeded in its brief to contend that it had 
been deprived of its property without due process of law in that 
it had not received a judicial or any other hearing -prior to the 
issuance of the fraud order. It contended repeatedly and spe¬ 
cifically that the fraud order statutes provided for such sum¬ 
mary procedure and therefore were unconstitutional. The Gov¬ 
ernment. in its brief, called attention to the finding of the master 
that the Public Clearing House was accorded a hearing at the 
Post Office Department, but squarely met the argument of the 
Public Clearing House on the ground that summary proceedings 
in postal fraud order cases were not violative of due process of 
law, apparently assuming that the statutes did not require 
hearings. In upholding the constitutionality of the statutes, 
the Supreme Court did not once advert to the Public Clearing 
House's assignment of error concerning the overruling of its 
exceptions to the master’s finding on the question of a hearing. 
It is submitted that these facts prove beyond doubt that the 
Supreme Court, in upholding the constitutionality of the fraud 
order statutes, treated them as providing for summary fraud 
order proceedings without notice or hearing. No other view of 
the case can explain satisfactorily the failure of the Court to 
pass upon the Public Clearing House's assignment of error re¬ 
ferred to above, for, were a hearing before the Post Office De¬ 
partment necessary to sustain the constitutionality of the pro¬ 
ceedings in the Public Clearing House case, the Court would, of 
necessity, have had to find affirmatively that such a hearing 
was held. 
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The conclusion that the Supreme Court, in the Public Clear¬ 
ing House case, considered the issuance of a fraud order aj sum¬ 
mary proceeding receives emphasis from the following 
language of the Court: 

That due process of law does not necessarily require 
the interference of the judicial power is laid dotvn in 
many cases and by many eminent writers upon th<j; sub¬ 
ject of constitutional limitations. Murray's Lessee v. 
Hoboken Company, IS How. 272. 2S0; Bushnell y. Le- 
land, 164 U. S. 6S4. As was said by Judge Cooley in 
Weimer v. Bunbury, 30 Mich. 201: ‘‘There is nothing 
in these words (due process of law) however, that heces- 
sarily implies that due process of law must be judicial 
process. Much of the process by means of whiejh the 
Government is carried on and the order of society is 
maintained is purely executive or administrative. 
Temporary deprivations of liberty or property j must 
often take place through the action of ministerial or 
executive officers or functionaries, or even of private 
parties, where it has never been supposed that the| com¬ 
mon law would afford redress.” If the ordinary 
daily transactions of the departments, which involve 
an interference with private rights, were required'to be 
submitted to the courts before action was finally taken, 
the result would entail practically a suspension of; some 
of the most important functions of the government. 
Even in the recent case of the School of Magnetic 
Healing v. Me Annuity, 187 U. S. 94. the constitution¬ 
ality of the law authorizing seizures of this kind by the 
Postmaster General was assumed, if not actually de¬ 
cided. the only reservation being that the injured person 
may apply to the courts for redress in case the Post¬ 
master General has exceeded his authority or his getion 
is palpably wrong. So, too, in the recent case of 
Bates & Guild Company v. Payne, 194 U. S. lOfc. the 
law was also assumed to be constitutional, the! only 
doubtful question being whether this court should ac¬ 
cept the findings of the Postmaster General as tjo the 
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classification of the mail matter as final under the cir¬ 
cumstances of the case. Inasmuch as the action of the 
Postmaster, in seizing letters and returning them to the 
writers is subject to revision by the judicial department 
of the government in cases where the Postmaster has 
exceeded his authority under the statute. School of 
Magnetic Healing v. Me Annuity, 1S7 U. S. 94. we think 
it within the power of Congress to intrust him with the 
power of seizing and detaining letters upon evidence 
satisfactory to himself, and that his action will not be 
reviewed by the court in doubtful cases. 

It is significant that, in the excerpt from Public Clearing 
House v. Coyne, just quoted, the Court found justification for 
the authority given to the Postmaster General in the fact 
that his action “in seizing letters and returning them to the 
writers is subject to revision by the judicial department of the 
government in cases where the Postmaster General has ex¬ 
ceeded his authority under this statute.” This precise justifi-, 
cation was stated by the Supreme Court in Phillips v. Com¬ 
missioner, 2S3 U. S. 5S9, 51 S. Ct. 60S. 75 L. Ed. 12S9, where 
it held that a revenue statute, providing for summary distraint 
of property in satisfaction of taxes, did not offend the due 
process clause of the Fifth Amendment. 

In Phillips v. Commissioner . a deficiency tax assessment 
was made against a corporation, the assets of which had al¬ 
ready been distributed to its stockholders in dissolution pro¬ 
ceedings. Under the Revenue Act of 1926. Sec. 2S0 (a) (1), 
the Government sought by summary proceeding to collect 
the entire amount of the taxes from the estate of one of the 
distributees. It was contended on behalf of the estate that 
the summary procedure was in violation of due process. In 
respect of this contention, the court said: 

The right of the United States to collect its internal 
revenue by summary administrative proceedings has 
long been settled. Where, as here, adequate oppor¬ 
tunity is afforded for a later judicial determination of 
the legal rights, summary proceedings to secure prompt 
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performance of pecuniary obligations to the Govern¬ 
ment have been consistently sustained. 


Where only property rights are involved, mere post¬ 
ponement of the judicial inquiry is not a denial of due 
process, if the opportunity given for the ultimate ju¬ 
dicial determination of liability is adequate [citing 
cases]. Delay in the judicial determination of property 
rights is not uncommon where it is essential that gov¬ 
ernment needs be immediately satisfied. 

That no hearing is necessary prior to the issuance of a fraud 
order is specifically stated in at least tw’o federal cases.; In 
Elliott Works v. Frick, 5S F. (2d) 820 (D. C. S. D. Ia., 1032), 
the court said: 

The investigation [upon which issuance of a fraud 
order is based] may even be secret and ex parte!. If 
this is not proper procedure, such methods at least are 
not unauthorized by the law and could not be consid¬ 
ered by the court as unwarranted and unlawful upless 
perhaps a showing of fraud should be alleged! and 
proven. 

I 

Even stronger is the holding of the court in Hall v. Willcox, 
225 F. 333 (D. C. S. D. N. Y., 1906). There the court said: 

When the Postmaster General, pursuant to the!Acts 
of Congress now in force, satisfies himself that; any 
given person is obnoxious to the statutes in question, 
issues a “fraud order” accordingly, and on being cjalled 
to account in the courts certifies that he has reached his 
conclusion on evidence satisfactory to himself, the; pre¬ 
sumption is that his conclusion is right. It may not 
have been reached by the ordinary methods of court, 
the rules of evidence may have been disregarded\ the 
investigation may have been secret and ex parte\ but 
these are details for which relief ?nust be sought from 
Congress and not from the judiciary. The presump¬ 
tion still exists. [Emphasis supplied.] 
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This court on numerous occasions in recent years has had 
occasion to pass on cases similar to this. In each instance the 
court has proceeded on the assumption that the only questions 
before it were whether the Postmaster General had exceeded 
his authority and whether his action was palpably wrong. In 
Plapao Laboratories, Inc., et al. v. Farley, 92 F. (2d) 229. 67 
App. D. C. 304. cert. den. 302 U. S. 732. 58 S. Ct. 56, 82 L. Ed. 
566, the court said: 

If the evidence is satisfactory to him [the Postmaster 
General], it is his duty to issue the order. The exercise 
of this jurisdiction by the Postmaster General does not 
violate due process, and his decision will not be dis¬ 
turbed unless he “has exceeded his authority or his ac¬ 
tion is palpably wrong.*’ Public Clearing House v. 
Coyne, 194 U. S. 497. 24 S. Ct. 789. 794, 4S L. Ed. 1092; 
Bates & Guild Co. v. Payne, 194 U. S. 106, 24 S. Ct. 
595. 48 L. Ed. 894; Leach v. Carlile, 258 U. S. 138, 42 
S. Ct. 227. 66 L. Ed. 511; New v. Tribond Sales Corp., 
57 App. D. C. 197, 19 F. (2d) 671. 

And. in National Conference on Legalizing Lotteries, Inc. v. 
Farley, 96 F. (2d) 861. 68 App. D. C. 319. cert. den. 305 U. S. 
624. 59 S. Ct. 85. S3 L. Ed. 399, the court discussed the merits 
of the case and demonstrated that the Postmaster General's 
conclusion that the scheme involved was a lottery was a cor¬ 
rect one. and then stated: 

In saying this, we do not loose sight of the fact that 
a plausible argument may be made on the other side of 
the question, but the law commits the initial decision 
to the discretion of the Postmaster General, who is 
authorized to act “upon evidence satisfactory to him,” 
and we are powerless unless his ruling is palpably 
wrong. ([Emphasis supplied.] 

To a like effect is Farley v. Heininger, 105 F. (2d) 79. 70 App. 
D. C. 203. where the court said: 

The sole question to be decided is whether there was 
substantial evidence warranting the issuance of a fraud 
order in the present case. The conclusion of the Post- 
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master General is presumptively correct and “will! not 
be reviewed by the courts where it fairly arrived at!and 
has substantial evidence to support it, so that it can¬ 
not justly be said to be palpably wrong and therefore 
arbitrary.” We cannot substitute our judgment! for 
that of the Postmaster General. It is of no import¬ 
ance that we might have reached a different result, or 
that the evidence is susceptible of different interpreta¬ 
tions. The statute commits primarily to the Postmas¬ 
ter General the duty of determining whether, from all 
the evidence, the law has been violated. It is only in 
a case where there is no evidence reasonable to support 
the conclusion found that we may enjoin the enforce¬ 
ment of a fraud order. Farley v. Simmons, 69 App. 
D. C. 110, 99 F. (2d) 343, cer. den. 305 U. S. 651, 59 S. 
Ct. 244, S3 L. Ed. 422. [Emphasis supplied.] 

i 

Appellants argue that the cases of Morgan v. United States, 
29S U. S. 468, 56 S. Ct. 906, 80 L. Ed. 1288, and Morggn v. 
United States, 304 U. S. 1, 58 S. Ct. 773, 82 L. Ed. 1129L are 
authority for the proposition that they are entitled to aj full 
and fair hearing before the issuance of a fraud order, pven 
though the statute omits to provide such a hearing. It i$ the 
position of the appellees, and the court below found, thaf the 
Morgan cases are not in point. The most obvious distinction 
is that the statute under discussion in the Morgan cases pro¬ 
vided for a “full hearing.” That statutory provision merely 
emphasizes the difference in the nature of the proceeding (here 
considered and fraud order proceedings, since it is apparent 
that the Congress easily could have provided, in the fraud 
order statutes, that a full hearing be held by the Post Office 
Department. It did not do this, and it is a fair conclusion, 
from the omission, that Congress did not consider a hearing 
necessary. 

The Morgan cases concerned fifty suits, consolidated, for 
the purpose of trial, to restrain enforcement of an order of the 
Secretary of Agriculture, fixing the maximum rates tb be 
charged by market agencies for buying and selling livestock 
at the Kansas City stockyards. It is obvious from a im ere 
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statement of the nature of the cases that the function of the 
Secretary of Agriculture was a legislative function. This the 
Supreme Court found to be the case, stating: 

The proceeding is not one of ordinary administra¬ 
tion. conformable to the standards governing duties of 
a purely executive character. It is a proceeding look¬ 
ing to legislative action in the fixing of rates of market 
agencies. And. while the order is legislative and gives 
to the proceeding its distinctive character (Louisville 
<fe Nashville R. Co. v. Garrett, 231 U. S. 29S, 307), it is 
a proceeding which by virtue of the authority con¬ 
ferred has special attributes. The Secretary, as the 
agent of Congress in making the rates, must make them 
in accordance with the standards and under the limita¬ 
tions which Congress has prescribed. Congress has re¬ 
quired the Secretary to determine, as a condition to his 
action, that the existing rates are, or will be, “unjust, 
unreasonable, or discriminatory.” If and when he so 
finds, he may “determine and prescribe” what shall be 
the just and reasonable rate, or the maximum or mini¬ 
mum rate, thereafter to be charged. That duty is 
widely different from ordinary executive action. It is 
a duty which carries with it fundamental pocedural re¬ 
quirements. There must be a full hearing. There 
must be evidence adequate to support pertinent and 
necessary findings of fact. Nothing can be treated as 
evidence which is not introduced as such. * * * 

It is submitted that the proceeding incident to the issuance 
of a fraud order is “one of ordinary administration conformable 
to the standards governing duties of a purely executive nature.” 
The Morgan cases and most of the other cases upon which the 
appellants rely are concerned with procedures having as their 
end the disposition of the liberty or property of individuals. 
They concern rate-making or regulatory functions about which 
Congress has thrown the restriction of a quasi-judicial pro¬ 
cedure. In the cases cited by the appellants, the Government 
is, in effect, reaching out into private fields and regulating and 
controlling private activity, which, but for the statutory restric- 
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tions, would be carried on freely. In postal fraud order cases, 
however, the Government merely refuses to permit its! own 
facilities to be put to fraudulent use. 

! 

II 

I 

The issuance of a fraud order is a purely executive act, and it 
is permissible for the Postmaster General to act by! and 
through his subordinates 

Under this division of argument, the appellees will demon¬ 
strate that the authority to issue fraud orders was given by 
the Congress to the Postmaster General as the executive head 
of the Post Office Department, rather than to the Postmjaster 
General as a quasi-judicial officer. If the appellees are correct 
in this conclusion, then it must follow that it is not nccdssary 
for the Postmaster General personally to pass upon the evi¬ 
dence. and the issuance of a fraud order would be, to us(£ lan¬ 
guage in Morgan v. United States , 298 U. S. 468, 479, “ope of 
ordinary administration conformable to the standards govern¬ 
ing duties of a purely executive character * * * so| that 

one official may examine evidence and another official whjo has 
not considered the evidence may make the findings and order.” 

It is often convenient in the administration of the affairs 
of government—and sometimes it is indispensable—that jexec- 
utive officers have authority to deal with subjects in the first 
instance in a manner calling for the exercise of power some¬ 
what in the nature of judicial power, and this is not open to 
the objection that it vests such officers with authority to decide 
judicial questions because no judicial question is presented— 
no right of life, liberty, or property is drawn in question—runtil 
the contention is made that an executive officer in the expreise 
of power granted to him has acted fraudulently or beyond his 
authority, and that question is always open to judicial exter¬ 
mination. 

The authority exercised by the Postmaster General tinder 
the fraud order statutes is of the sort just described. 

In the early case of Murray’s Lessee et al. v. Hoboken Land, 
etc., Co., 18 How. 272, the distinction between judicial and 
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executive powers and duties was carefully considered and dis¬ 
cussed. The question there was whether an Act of Congress 
which authorized the auditing of the accounts of Collectors 
of Customs, and the ascertainment of balances due and the 
issuing of a warrant by the Solicitor of the Treasury authoriz¬ 
ing the sale of the property of the debtor, conferred judicial 
power on executive officers. In answering the question in the 
negative, the court differentiated between judicial duties 
strictly speaking and those duties involving the investigation 
of facts and the application of rules of law which are. never¬ 
theless. administrative or executive. The court said: 

That the auditing of the accounts of a receiver of pub¬ 
lic moneys may be, in an enlarged sense, a judicial act, 
must be admitted. So are all those administrative 
duties, the performance of which involves an inquiry 
into the existence of facts and the application to them 
of rules of law. In this sense the action of the Presi¬ 
dent in calling out the militia under the Act of 1795 (12 
Wheat. 19), or of a Commissioner who makes a cer¬ 
tificate for the extradition of a criminal under a treaty 
is judicial. But it is not sufficient to bring such matters 
under the judicial power that they involve the exercise 
of judgment upon law and fact. 

The power exercised by the Postmaster General under the 
fraud-order statutes is clearly within the description, as is the 
power exercised by many executive officers of the Government 
in the everyday conduct of the Government’s business. The 
Postmaster General does inquire into the existence of facts 
and applies to them rules of law. but. as already shown in the 
first division of appellees’ argument, he does not adjudicate 
upon any right. 

Further on in its opinion in the Murray's Lessee case, the 
court stated the rule governing the delegation of judicial 
power as follows: 

To avoid misconstruction upon so grave a subject, 
we think it proper to state that we do not consider Con- 
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gross can either withdraw from judicial cognizance! any 
matter which, from its nature, is the subject of a suit 
at the common law, or in equity or in admiralty;! nor, 
on the other hand, can it bring under the judicial power 
a matter which, from its nature, is not a subject for 
judicial determination. At the same time there! are 
matters involving public rights which may be presented 
in such form that the judicial power is capable ofj act¬ 
ing on them and which arc susceptible of judicial de¬ 
termination. but which Congress may or may not bring 
within the cognizance of the courts of the United States, 
as it may deem proper. 

The vital question, then. is. Has Congress attempted in the 
fraud order statutes to “withdraw from judicial cognisance 
any matter which, from its nature, is the subject of a sijit at 
the common law or in equity or admiralty”? Certainly, iit has 
not. for. conceding that the right to use the mails in accordance 
with the laws is a property right, no dispute or contest! con¬ 
cerning such right can arise until it is claimed that the Post¬ 
master General has violated the right; that is. has excluded 
matter which, under the law, is mailable. Congress hajs not 
withdrawn the hearing on that question from judicial cog¬ 
nizance, but, on the other hand, it has been judicially hejd by 
the Supreme Court to be within judicial cognizance. Amer¬ 
ican School of Magnetic Healing v. McAnnulty, 1S7 U. S. $4, 23 
S. Ct. 33. 47 L. Ed. 90; Public Clearing House v. Coyne, supra. 

In Plapao Laboratories, Inc. et al. v. Farley, supra, this icourt 
by implication stated that the issuance of a fraud order was 
merely one of the many duties imposed upon the Postniaster 
General in the administration of the Post Office Department 
and sustained his right to delegate the “hearing and considera¬ 
tion of cases relating to lotteries and the misuse of the inails 
in furtherance of schemes to defraud the public” to the Solic¬ 
itor of the Post Office Department. Throughout its lengthy 
opinion in Public Clearing House v. Coyne, supra, the court 
refers without distinction to the issuance of a. fraud order jas an 
action of the Post Office Department and of the Postmaster 
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General. In this, and in other language used throughout the 
case, the Supreme Court makes it plain that it considers the 
functions of the Postmaster General to be purely executive. 

A full and well-reasoned discussion of the question whether 
the Postmaster General may act through his subordinates in 
the issuance of fraud orders is contained in Crave et al. v. 
Nichols, 1 F. (2d) 33 (D. C. S. D. Tex. 1924). The validity 
of a fraud order was attacked on the ground that it was signed 
and issued by the Second Assistant Postmaster General. The 
court sajd: 

This brings me to the question upon which the plain¬ 
tiff has pitched his argument; the important question 
that the Postmaster General has delegated his authority 
which is nondelegable. It is not clear that the plain¬ 
tiffs are contending that the Postmaster General must 
himself examine the evidence and reach the conclusion 
upon such examination. There are some suggestions in 
their brief and argument to this effect. Certainly such 
a construction is unreasonable and unsound, and cannot 
be sustained. 

After listing the many duties imposed on the Postmaster Gen¬ 
eral by statute, the last listed of which was “to superintend 
generally the business of the Department, and execute all laws 
relative to the postal service,” the court stated: 

That it was not intended that the Postmaster Gen¬ 
eral should do all these things himself is clear, and a 
vast department of employees and assistants have been 
assembled to do these things under his direction. It 
was held that the acts of the assistants, authorized by 
law to be appointed by the Postmaster General and 
designated by him as Chiefs of the several branches of 
the postal service, are the acts of the Postmaster Gen¬ 
eral, when confined within the scope of the duties as¬ 
signed to him. U. S. v. Warfield, 170 F. 43. 95 C. C. A. 
317, 24 L. R. A. (N. S.) 312, 17 Ann. Cas. 11S6; Mc¬ 
Collum v. United States, 17 Ct. Cl. 92. 
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On the precise point of the right of the Postnkaster 
General to rely upon subordinates for obtaining and 
presenting evidence and conducting hearings, and that 
proceedings taken by and hearings had before iregu- 
larly designated employees of the Department ip con¬ 
nection with these fraud orders are the proceedings of 
the Postmaster General, see People’s United $tates 
Bank v. Gilson (C. C.). 140 F. 1, in which it is held 
that a hearing before the Assistant Attorney General 
attached to the Postmaster General’s Office was a'hear¬ 
ing before the Postmaster General, since, as thejeourt 
says, “everyone knows that the Postmaster General in 
person cannot attend to the innumerable duties <bf the 
Department; * * * it appears from the bill that 
the bank was given a hearing before the Postmaster 
General, acting by the Assistant Attorney General;” 
that was sufficient. 

In the very interesting and well-written case of \Lewis 
Publishing Co. v. Wyman (C. C.), 152 F. 799. a case aris¬ 
ing on the question of the right to classify mail matter, 
the court held that, though the statute provided the 
classification to be made by the Postmaster General, a 
hearing before the Third Assistant was sufficient, hs the 
Postmaster General had the right to delegate tci sub¬ 
ordinates all the details of hearing the case. 

Further, in the matter of hearings, either in the case of 
fraud orders, or on the question of classification oft mail 
matter, no particular formal hearing is necessary, and no 
particular person need conduct them. Smith v. Hitch¬ 
cock, 226 U. S. 56, 33 S. Ct. 6. 57 L. Ed. 119. It, there¬ 
fore, appears clear that the Postmaster General could 
delegate the matter of collecting evidence and reporting 
conclusions thereon to any person in any branch of his 
department, and when he makes his decision aftet such 
evidence has been collected, it will be conclusively pre¬ 
sumed that he considered the evidence and based his 
decision upon it. [Emphasis supplied.] 
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The procedure, culminating in the issuance of a fraud order 
in the instant case conformed to the standards laid down 
by the Supreme Court in the so-called Morgan cases for the 
conduct of quasi-judicial proceedings 

The appellants argue that they were not accorded due process 
of law in that the Postmaster General did not appraise and 
consider the evidence upon which he issued the fraud order and 
in that they were not furnished with a copy of the Solicitor’s 
memorandum to the Postmaster General prior to issuance of 
the fraud order. They rely principally upon the two Morgan 
cases. Even if judged by the standards set out in the Morgan 
cases, however, the procedure in the instant case must be con¬ 
sidered fair and proper. 

The essence of the law involved in the Morgan cases is stated 
in the following two excerpts from the decision of the Supreme 
Court in Morgan v. United States, 304 U. S. 1: 

The first question goes to the very foundation of 
the action of administrative agencies entrusted by the 
Congress with broad control over activities which in 
their detail cannot be dealt with directly by the legis¬ 
lature. The vast field of administrative regulation in 
response to the pressure of social needs is made pos¬ 
sible under our system by adherence to the basic prin¬ 
ciples that the legislation shall appropriately deter¬ 
mine the standards of administrative action, and that 
in administrative proceedings of a quasi-judicial char¬ 
acter the liberty and property of the citizens shall be 
protected by the rudimentary requirements of fair play. 
These demand a “fair and open hearing,” essential alike 
to the legal validity of the administrative regulation 
and to the maintenance of public confidence in the 
value and soundness of this important governmental 
process. 

***** 

Those who arc brought into contest with the Gov¬ 
ernment in a quasi-judicial proceeding aimed at the 
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control of their activities are entitled to be fairly ad¬ 
vised of what the Government proposes and to be heard 
upon its proposals before it issues its final command. 
[Emphasis supplied.] 

It is the position of the appellees that the proceedings 
at the Post Office Department in this case fully coniplied 
with the “rudimentary requirements of fair play”; that there 
was “a fair and open hearing”; and. that those who j were 
brought into contest with the Government in such proceed¬ 
ings were fully and fairly advised of what the Government 
proposed before it issued its final command. 

The fraud order under consideration was issued by the 
Postmaster General in accordance with the procedure ivhich 
has become well settled in the administration of the! busi¬ 
ness of the Post Office Department. Degge v. Hitchcock, 
229 U. S. 162. 33 S. Ct. 639. 57 L. Ed. 1135; Plapao Labora¬ 
tories, Inc., v. Farley, supra. The appellants were served 
with a memorandum of charges and a citation calling i upon 
them to show cause, in the office of the Solicitor, why ajfraud 
order should not be issued against them for certain specifically 
described violations of the statutes. One of the appellants 
appeared in person, with counsel, and filed written answers 
to the specific charges. A hearing was held before ajn ex¬ 
aminer in the office of the Solicitor. Evidence was presented 
by the Government in support of the charges. The appellants 
offered evidence in their own behalf to rebut the Govern¬ 
ment’s evidence. At the conclusion of the hearing thef Post 
Office Department attorney, who presented evidence ill sup¬ 
port of the charges, made an oral argument, summarizing his 
contentions and the charges against the appellants, i The 
attorneys representing the appellants then presented oral 
arguments. Later, a written brief was filed on behalf of the 
appellants. All matter adduced at the hearing, together with 
the brief, was considered by the trial examiner and the Solici¬ 
tor before the Solicitor sent his memorandum to the j Post¬ 
master General. Thus, it will be seen that the charges 
against the appellants were fully and fairly outlined and 
the appellants had ample opportunity to meet them. ] The 
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proceedings were reported, and a transcript of the testimony 
was prepared by the reporter. The Postmaster General had 
before him at the time he issued the fraud order the memo¬ 
randum of the Solicitor containing his findings of fact and 
recommendation, the citation and memorandum of charges, 
the appellants’ answers thereto, and the transcript of testi¬ 
mony. and the appellants’ brief. His stipulated testimony 
is that he glanced through several pages of the findings of 
fact and thereby acquainted himself with the nature of the 
scheme. He certified in his fraud order that the evidence 
thereby obtained by him was satisfactory to himself. 

Assuming, arguendo, that the Postmaster General must act 
personally in fraud-order matters and that he is not conclu¬ 
sively presumed to have acted upon full consideration of the 
evidence before him. still the second Morgan case precludes 
a judicial determination of the extent of the Postmaster Gen¬ 
eral’s examination of the evidence. For. in that case, the 
Supreme Court found that, since the Secretary of Agriculture 
examined the evidence, there was no need to probe into the 
extent of his examination, saying: 

In the light of this testimony, there is no occasion 
to discuss the extent to which the Secretary' examined 
the evidence, and we agree with the Government’s con¬ 
tention that it is not the function of the court to probe 
the mental processes of the Secretary in reaching his 
conclusion if he gave the hearing which the law 
required. 

Appellees contend that the appellants were given “the hear¬ 
ing which the law requires.’’ 

So far as we are concerned here, the first Morgan case held 
merely that the Secretary of Agriculture must appraise and 
consider the evidence. It did not preclude the sifting, analyz¬ 
ing. and summarizing of the evidence by subordinates. It also 
held that tentative findings of fact need not be submitted to 
persons brought in contest with the Government in adminis¬ 
trative proceedings. The second Morgan case stands merely 
for the proposition that respondents in such a proceeding as 
was held before the Secretary of Agriculture should be ap- 


prized of the Government’s contentions and be given an oppor¬ 
tunity to answer them. This was made clear in the opinion 
of the Supreme Court denying the Government’s petitioh for 
a rehearing of the second Morgan case. j 

The two Morgan cases, so far as they concern the points 
raised here, are succinctly summarized in Cupples Company 
Manufacturers v. National Labor Relations Board, 103 F. ;(2d) 
953 (C. C. A. S), where the court said: 

As has been observed, it is charged on information 
and belief that the members of the Board did not! per¬ 
sonally consider the evidence, but relied upon the (sum¬ 
mary, suggestions, and recommendations of (Miss 
Farmer and others. In the first Morgan case, 298 U. S. 
468. 56 S. Ct. 906, 80 L. Ed. 12SS, it was alleged! that 
the Secretary of Agriculture made a rate order without 
having heard and read any of the evidence, and (with¬ 
out having heard the oral arguments, or having read or 
considered the briefs submitted. The court held! that 
such allegations were sufficient basis for an inquiry into 
the Secretary’s action. The court, however, dip not 
hold that the officer making the decision must neces¬ 
sarily read all the evidence. It conceded that the offi¬ 
cer could rely upon analysis and summary of the evi¬ 
dence by competent subordinates. He must consider 
and appraise the evidence, but such consideration and 
appraisal may be based on the work of the subordinates. 
Here, there is no allegation that there was no studjy and 
consideration of the record. On the contrary, it affirma¬ 
tively appears that the subordinates did what the first 
Morgan case said they might do. Every presurription 
of regularity attends the action of the Board. United 
States v. Chemical Foundation, 272 U. S. 1. 47 IS. Ct. 
1. 71 L. Ed. 131; Klamath & Moadoc Tribes of Indians 
v. United States, 296 U. S. 244, 56 S. Ct. 212, 80 L. Ed. 
202. In the second Morgan case, the court held that 
it was not necessary to discuss the extent to whieh the 
Secretary examined the evidence and it was not the 
function of the court to probe the mental processes of 
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the Secretary in reaching his conclusion if he gave the 
hearing which the law* required. The order was re¬ 
versed in that case because there was no reasonable 
opportunity afforded to know the claims of the Govern¬ 
ment. Presuming, as we must, that petitioner’s brief 
was considered and since the Board has the right to rely 
upon information of its subordinates as to the evidence 
submitted, the allegation that the members of the Board 
did not consider the evidence in arriving at the decision, 
is. we think, insufficient to justify the court in granting 
the relief asked. N. L. R. B. v. Biles-Coleman Lu??iber 
Company, supra. 

In the case of N. L. R. B. v. Biles-Coleman Lumber Com¬ 
pany, 9S F. (2d) 16 (C. C. A. 9), the court held that the failure 
of the Board to submit tentative findings to the losing party 
did not invalidate the final rulings and that the Board might 
properly rely upon its employees for assistance in the prepara¬ 
tion of the findings. 

In the Morgan cases, the Supreme Court found that there was 
no concrete statement of the Government’s claim at any point 
in the hearing and that therefore the respondents had no op¬ 
portunity to know the issues or the position of the Government. 
In the instant case, however, a specific complaint was presented 
against the appellants and served upon them long before the 
hearing, and the testimony and evidence offered by the Post 
Office Department conformed to the specification of charges. 
Thus, the appellants were brought within the terms of the Mor¬ 
gan decisions, since they clearly had been “fairly advised of 
what the Government purposes.” and were given ample oppor¬ 
tunity to be heard in answer thereto. 

There can be no doubt that this procedure satisfies the re¬ 
quirements laid down by the Supreme Court in decisions ren¬ 
dered subsequent to the second Morgan case. In the case of 
National Labor Relations Board v. Mackay Radio and Tele¬ 
graph Company, 304 U. S. 333, 58 S. Ct. 904, 82 L. Ed. 13S1 
(decided May 16, 1938, a month after the second Morgan deci¬ 
sion) the opinion of the court, rendered by Mr. Justice Roberts, 
shows that the Mackay Company complained that it was not 


accorded due process of law because the unfair labor practice 
charged in the original complaint was abandoned and thejaction 
of the Board was based upon a conclusion of fact not within the 
issues presented and that the failure of the Board to follow its 
usual practice of submitting a tentative report by the trial ex¬ 
aminers and permitting a hearing upon exceptions to that re¬ 
port deprived the respondent of opportunity to call to the 
Board’s attention the alleged fatal variance between the allega¬ 
tions of the company and the Board’s findings. However, the 
Supreme Court stated at page 349: 

All parties to the proceedings knew from the outset 
that the thing complained of was discrimination against 
certain men by reason of their alleged activities, j 

and also stated: 

A review of the record shows that at no time during 
the hearing was there any misunderstanding as td what 
was the basis of the Board’s complaint. The (entire 
evidence, pro and con, was directed to the question 
whether, when the strike failed and the men desired to 
come back and were told that- the strike would be for¬ 
gotten and that they might come back in a body: save 
for eleven men who were singled out for this treattnent, 
six of whom, however, were treated like everyone else, 
the respondent did in fact discriminate against the 
remaining five because of union activities. While the 
respondent was entitled to know the basis of the com¬ 
plaint against him, and to explain his conduct in an 
effort to meet that complaint, we find from the record 
that it understood the issue and was afforded full 
opportunity to justify the action of its officers as inno¬ 
cent rather than discriminatory. 

Disposing of the contentions of the Mackay Company), the 
Court continued: 

j 

The respondent now asserts that the failure of the 
Board to follow its usual practice of the submission 
of a tentative report by the trial examiner and a hear¬ 
ing on exceptions to that report deprived the respond- 
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ent of opportunity to call to the Boards attention the 
alleged fatal variance between the allegations of the 
complaint, and the Board's findings. What we have 
said sufficiently indicates that the issues and conten¬ 
tions of the parties were clearly defined and, as no 
other detriment or disadvantage is claimed to have 
ensued from the Board’s procedure, the matter is not 
one calling for reversal of the order. The Fifth 
Amendment guarantees no particular form of proce¬ 
dure; it protects substantial rights. Compare Morgan 
v. United States, 29S U. S. 46S, 47S. The contention 
that the respondent was denied a full and adequate 
hearing must be rejected. 

See also Consolidated Edison v. National Labor Relations 
Board, 305 U. S. 197. 59 S. Ct. 206. S3 L. Ed. 126, which also 
was decided subsequent to the second Morgan case. 

The issues raised by the appellants as to the Morgan cases 
have already been decided in principle by this court and by 
the Supreme Court. In Plapao Laboratories, Inc. v. Farley, 
supra, this court stated in its opinion upholding the validity of 
a fraud order issued by the Postmaster General against the 
Plapao Laboratories: 

The procedure followed in this case has been sub¬ 
stantially followed for many years. Degge v. Hitch¬ 
cock, 229 U. S. 162, 33 S. Ct. 639, 57 L. Ed. 1135. is a 
fraud order case in which the same procedure was fol¬ 
lowed as in the present case. 

Appellants confidently relied upon Morgan v. United 
States, 298 U. S. 46S. 56 S. Ct. 906. 910. SO L. Ed. 12SS, 
seeking to enjoin the enforcement of an order of the 
Secretary of Agriculture fixing minimum rates to be 
charged by market agencies for buying and selling live¬ 
stock. “The outstanding allegation” in that case 
“* * * is that the Secretary made the rate order 

without having heard or read any of the evidence, and 
without having heard the oral arguments or having 
read or considered the briefs which the plaintiffs sub¬ 
mitted and that the only information which the Secre- 
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tary had as to the proceeding was what he derived ijrom 
consultation with the employees of the Department.” 
The mere statement of this allegation is sufficient to 
distinguish the Morgan case from the present case.! In 
the present case the procedure was old, and the Acting 
Postmaster General considered the evidence. In the 
Morgan case, the court said: ‘The Secretary, who^ ac¬ 
cording to the allegation, had neither heard nor read 
the argument or evidence, undertook to make the find¬ 
ings and fix the rates. The Assistant Secretary jwho 
had heard assumed no responsibility for the findings or 
order, and the Secretary who had not heard did assume 
that responsibility/’ 

The Plapao decision was rendered before the second Morgan 
case. However, the Supreme Court, in the second Mdrgan 
case, asserted that it had not departed from the principle^ laid 
down in its former decision. Plapao Laboratories v. Farley 
later was considered by the Supreme Court upon an applica¬ 
tion for writ of certiorari, which was denied December 5. p.938, 
302 U. S. 732. The applicability of the first Morgan case deci¬ 
sion was raised by the petition for certiorari, the brief ini sup¬ 
port of the petition urging as error “that the court b rr ed 
in failing to hold as a matter of law that the Postmaster Gen¬ 
eral of the United States, personally, was an indispensable 
party at a hearing on. to wit, the loth day of July. 1935.” 
Supreme Court No. 386, October Term, 1937. It wag also 
urged by the petitioner, “that the Postmaster General,; who 
neither heard nor read evidence or argument, undertobk to 
issue the fraud order on ‘evidence satisfactory to him] and 
that the Assistant to the Solicitor, who had heard, assumed 
no responsibility, but simply made findings of fact and a rec¬ 
ommendation.” The petition for certiorari set out practically 
the entire text of the Supreme Court’s opinion in the first 
Morgan case and laid special emphasis upon the statement of 
the court that “the one who decides must hear." 

Subsequent to the second Morgan decision, the Supreme 
Court refused certiorari in a case where the issues here raised 
were squarely presented. After the decision of this cohrt in 





National Conference on Legalizing Lotteries v. Farley , supra, 
the National Conference petitioned the Supreme Court for 
review relying upon the second Morgan case. The petitioner 
contended that it was denied a full and fair hearing by the 
postal authorities, asserting in substance that it was not fully 
informed of the charge which it was called upon to meet and 
that it had no opportunity to object to the finding of the 
Solicitor of the Post Office Department and to argue the mat¬ 
ter orally or in writing before the Postmaster General prior to 
the issuance bv the latter of the fraud order. In the brief 

V 

filed in the Supreme Court on behalf of the Postmaster Gen¬ 
eral. it was asserted that the petitioner was fully advised of 
the charge by the service of the citation or notice to show 
cause why a fraud order should not be issued; that the peti¬ 
tioner filed an answer with the Solicitor denying separately 
and specifically every charge; that the petitioner was there¬ 
after represented by counsel at a hearing before the Post Office 
Department and that, at the conclusion of the hearing, sub¬ 
mitted a brief in support of its contentions. Supreme Court 
No. 223. October Term, 1938. It will be seen, therefore, that 
the procedure in that case was the same as in the instant case. 
Yet there, the Supreme Court refused certiorari, tacitly ap¬ 
proving the procedure. 

In New v. Tribond Sales Corp., supra , this court considered 
the validity of the procedure in fraud-order cases, significantly 
finding that the fraud order was issued on the same day that 
the Solicitor reported the facts to the Postmaster General. 
The procedure was outlined by Mr. Justice Robb, as follows: 

On April 6. 1925, the Solicitor for the Post Office 
Department filed written charges against the appellee, 
and gave notice that it show cause why a fraud order 
should not be issued against it. Hearings were had on 
these charges, resulting on January 2, 1925, in a com¬ 
prehensive written report by the Solicitor to the Post¬ 
master General, concluding as follows: “I find that this 
scheme is a lottery and is likewise inherently fraudu¬ 
lent. I, therefore, recommend that a fraud order be 
issued against the Tribond Sales Corporation at New 
York, New York.” 
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On the day this report was made, the Postmaster 
General “upon evidence satisfactory to him” j(Secs. 
3929, 4041, R. S.; Comp. St., Secs. 7144, 7573) issued the 
fraud order in question. 

The opinion continues with a discussion of the schemej there 
involved and then states: 

If the evidence is “satisfactory to him” a fraudi order 
is issued. The obvious purpose of the statutej is to 
purge the mails of objectionable matter. The exercise 
of this jurisdiction by the Postmaster General jis due 
process of law and his decision will not be disturbed 

act is 


unless he “has exceeded 
palpably wrong.” 


his authority or his 


It is respectfully submitted that none of the cases cited by 
appellants prescribe any procedure for quasi-judicial hearings 
at conflict with the procedure followed in this case, j None 
require a specific form of procedure, but merely that fair play 
be observed. Appellants, in citing Hurley v. Dolan, 297 F. 
S25 (C. C. A. 1) would imply that the court there set aside 
the order of the Postmaster General as being in excess! of his 
authority for the reason that the fraud order was issued with¬ 
out a hearing. Such, however, is not true. The court men¬ 
tioned in passing that the fraud order was issued without a 
hearing, but based its decision squarely on the ground that 
the order was palpably wrong. 

The appellants urge as a final reason why the Postmaster 
General’s order should be set aside that the order was jnot is- 

i 

sued until several months after the hearing and that | conse¬ 
quently there was no evidence before the Postmaster General 
at the time he issued his order that the respondents were con¬ 
ducting a scheme to defraud. They further state thait their 
objectionable advertising was discontinued before thej order 
was issued. To accept such an argument would be to j enable 
persons to avoid the effect of fraud orders, and the Post Office 
Department would be effectively deprived of its power to 
police the mails. In every case, persons against whom fraud 
orders were about to be issued could assert that their rhethod 
of business had been changed and was no longer in violation 


i 
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of the postal statutes and that therefore a fraud order should 
not be issued without a further hearing. This could be con¬ 
tinued ad infinitum. 

Such a contention was advanced in the case of Hall v. Will- 
cox, supra, and the court disposed of it by saying that no better 
evidence of present activities could be had than past activities. 

It also should be noted that the record shows that the Post 
Office Department was in constant receipt of complaints 
against the appellants between the time of the hearing and the 
time of the issuance of the fraud order, indicating that the 
scheme to defraud still was being conducted in substantially 
the same manner as it was at the time of the hearing (R. 42, 
43). 

CONCLUSION 



Recapitulating, the appellees’ contentions are: (1) No 
property rights are involved in the issuance of a postal fraud 
order if the Postmaster General acts within his jurisdiction 
and according to law; (2) issuance of a fraud order is an exer¬ 
cise of the police power, or an analogous power, over the 
mails; (3) summary proceedings are justified because of the 
conclusions stated under either point 1 or 2 of this summary; 
(4) the issuance of a fraud order is a purely executive, rather 
than a quasi-judicial, act, and the Postmaster General, though 
he act through his subordinates, is conclusively presumed to 
have acted personally; and (5) even if the foregoing were not 
true, appellants received the hearing, and their case received 
the consideration, required by the strictest standards of quasi¬ 
judicial procedure. 

It is respectfully submitted that, for the reasons here given, 
the judgment of the court should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 
William S. Tarver, 

Assistant United States Attorney, 

Attorneys for Appellees. 
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MntteiJ States (Eoart nf Appeals for tlfr 
itstrirt of Columbia j 

October Term, 1940 


No. 7697 Special Calendar 


S. Elbert Pike, et al, Appellants, 
vs. 

Frank C. Walker, Postmaster General 
of the United States, et al, # Appellees. 

APPELLANTS’ BRIEF IN REPLY | 

Appellants are not in agreement with appellees’ opeiting 
statement in their answering brief, that “the appellants 
do not urge as error, the finding of the court below that 
the fraud order was supported by substantial evidence.” 
On the contrary, the record conclusively establishes that 
the fraud order complained of was not in fact supported by 
any evidence —for the admitted and conceded fact is that 
the Postmaster General did not even “glance” at, much 
less consider, any of the evidence taken before the office of 
the Solicitor. A “glance” at the Assistant Solicitor’s letter 
recommending the issuance of a fraud order was the basis 
of the fraud order—not evidence. Even the fraud oi^der 
statute which appellees would have the Court believe is 
exempt from the Constitutional prerequisites of due process 
of law, contains the prescription: “upon evidence . . .” 

* Since the filing of appellants’ principal brief, the Court has granted 
appellants’ petition to substitute Frank C. Walker as Postmaster General, 
in the place and stead of James A. Farley, resigned. 
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Appellants desire to point out an inaccuracy in appellees’ 
statement on page 3 of their brief, wherein appellees have 
apparently confused appellants’ present counsel, with coun¬ 
sel who appeared for the respondents at the Post Office 
Department hearing, the statement being: “Counsel for 
the appellants knew that it was the practice in fraud order 
proceedings for the Solicitor or Acting Solicitor to make a 
recommendation as to the issuance of a fraud order.” While 
appellants’ present counsel recognize, without approving, 
that the procedure in fraud order cases is entirely ex parte 
after the evidence is closed, yet present counsel did not 
appear for appellants before the Department and the record 
does not disclose any such knowledge on the part of appel¬ 
lants’ former counsel before the Post Office Department— 
this contention apparently being based on the “surmise” of 
the Assistant Solicitor (R. 42). 

Appellees in this regard seem to assume an inconsistent 
position, for at this point they seem to contend, by infer¬ 
ence, that the Solicitor’s alleged finding of fact was not 
furnished appellants in advance of the fraud order because 
no request was made, while they further argue that they 
are not required as a matter of law to acquaint a respond¬ 
ent with what they propose to do after the evidence-taking 
sessions are adjourned, and have never followed such prac¬ 
tice. The very facts of the case destroy any foundation for 
such an argument, for there are admittedly no published 
or established rules of procedure and practice in fraud 
order proceedings sufficient to advise counsel or a respond¬ 
ent as to such procedure, according to the testimony of 
the Assistant Solicitor (R. 41). Furthermore, even though 
a respondent’s counsel was thoroughly versed in the un¬ 
written procedure and tactics, it would be a futile gesture 
to request a copy of any findings if prepared, in view of 
the settled practice of the Post Office Department to pro¬ 
ceed entirely ex parte in fraud order proceedings after the 
evidence is closed (R. 40). 
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Likewise, the Department’s attorney testified: “If I don’t 
think the evidence warrants the preparation of findings of 
fact then I advise the attorney that in my opinion no find¬ 
ings should be prepared” (R. 39, 40). In other words^ not 
every case tried before the Solicitor’s office results jin a 
fraud order or the preparation of findings of fact, and the 
respondents and counsel are always left in the dark as to 
the contentions or findings of the Hearing Officer and his 
associates as to the evidence, whether favorable or advierse. 
Instead of a respondent being required to guess, aftc|r he 
has put his evidence in, that a fraud order is going be 
recommended and demand a copy of any projected, adverse 
findings of fact, it would seem to be the logical and fair 
procedure for the Department, in the absence of formal 
rules of practice and procedure, if it followed (whiih it 
admittedly does not) the practice in effect before ekrery 
other quasi-judicial agency with power to issue pletiary 
orders,—to unequivocablv notify a respondent as to each 
succeeding step. Under the secret and ex parte practice 
followed in this, and other cases, a respondent never re¬ 
ceives any information about the status of his case after 
the evidence is closed, until he either finds his mail seized 

_ I 

by his local postmaster acting on orders from Washington, 
or he is informally told after many months of waiting that 
the case is no longer being considered from a fraud order 
standpoint. 

Otherwise, there appears to be no substantial difference 
between the statement of facts submitted by the parties 
hereto in their respective briefs, as to the procedure; fol¬ 
lowed by the Post Office Department in the issuance of 
the fraud order complained of. The principal difference, 
therefore, seems to lie in the application of the law to such 
facts. 


! 


I 


4 


ARGUMENT 

Appellants recognize that this Court will, regardless of 
appellees’ suggestion to the contrary, consider the points 
raised in this appeal in the light of the facts and the law, 
since this Court is not required to accept the trial court’s 
conclusions of law as conclusive, nor is it required to accept 
the trial Court’s findings of fact, unless same are supported 
by substantial evidence. Campana Corporation v. Harrison, 
114 F. (2d) 400, 405 (C. C. A. 7th); State Farm etc. v. Bon- 
acci, 111 F. (2d) 412, 415 (C. C. A. 8th), and cases cited 
therein. 

At the outset of their argument, appellees assume the 
position that appellants were not entitled to any hearing 
prior to the issuance of a fraud order, contending that “all 
questions of due process are eliminated from consideration,” 
and that appellants “manifestly misunderstand” the funda¬ 
mental nature of the postal system and of the fraud order 
statute. Such a contention is more than ever a manifesta¬ 
tion of the attitude of the Department where the rights of 
citizens are involved. If there is one thing which appel¬ 
lants do recognize it is the fiction of “proprietary” power 
with which the Post Office Department seeks to cloak itself 
and from which it reasons that it need not pay the same 
tender regard to the requirements of due process of law 
that it would otherwise be required to pay. This fiction 
will not bear the light of day and should not be considered 
in determining whether a citizen shall have his property 
confiscated and his business destroyed without the benefit 
of those procedural safeguards which afford due process 
of law. Has any agency of Government acquired the right 
to be arbitrary and unjust to people simply by attaching 
the adjective “proprietary” to its plenary functions? 

The cases cited in support of this position, are clearly 
not in point, for in none of them was the precise point in 
issue, and nowhere in any of the opinions is there any rule 
of law expressed to such effect. The dicta expressed in 
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such cases gives no support to appellees’ theory that due 
process of law is not necessary in fraud order proceedings, 
for the instant case is not concerned with the power of Con¬ 
gress over the mails, but with the manner in which the 
power delegated by a law created pursuant thereto is admin¬ 
istered and enforced by the Post Office Department, j 

In other words, the instant proceeding “touches the fan¬ 
ner of the making” of a plenary order by the Postmaster 
General. National Labor Relations Board v. Cherry Cotton 
Mills, 98 F. (2d) 444. 

Two criminal cases cited by appellees (United States v. 
Journal Company, Inc., 197 Fed. 415, and Warren v. Uiiited 
States, 183 Fed. 718) are definite examples of the fact'that 
a law passed by Congress restricting the use of the niails, 
is subject to the Bill of Rights. If otherwise, an accused 
would have no right of trial. The Bill of Rights, including 
the due process clause, is still the supreme protective instru¬ 
ment against arbitrary, despotic action. It is not the ^un¬ 
restricted” use of the mails, which appellants seek,j but 
the enforcement of their right to use the mails in compaon 
with all other citizens until such time as it is definitely 
established by a proceeding in conformity with the ^‘ac¬ 
cepted concepts of judicial fair-play” that they are using 
the mails in an unlawful manner. 

The two cases just referred to are readily distinguishable 
from the instant situation. In United States v. Journal 
Company, 197 Fed. 415 (D. C. E. D. Va. 1912) the law of 
the case was established by the granting of a motiofi to 
quash the indictment on the ground that there was no legal 
sufficiency to establish the writing or publication as codling 
within the statute, the Court stating that “. .. those hating 
to administer the same should be actuated by the highest 
sense of right and justice to all, never losing sight of! the 
fact that in carrying out the purposes of Government | the 
rights of the citizen and of the public especially as defined 
and given bv the Constitution, must be reserved and! re- 
spected.” 
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It should be noted that in Public Clearing House v. Coyne, 
194 U. S. 496, cited by appellees as authority for the con¬ 
tention that no hearing is required in postal fraud order 
cases, the Supreme Court dealt with the collateral question 
as to whether the statute itself violated that Constitutional 
right of due process of law, but the Court stated (p. 512): 
“The main question involved in this case, however, is 
whether the scheme of the complainant was within the lan¬ 
guage of Sections 3929 and 4041.” Later in the some opin¬ 
ion, the Court observed: 

“That the party injured has a right to invoke the 
judicial powers of Government whenever its property 
rights have been invaded by the exercise of such power 
was settled by this Court in Noble v. Union River Log¬ 
ging R. Co., 147 U. S. 165, as well as in the McAnnulty 
case.” 

A more reasonable and logical interpretation of the Pub¬ 
lic Clearing House decision would be that the statute itself 
was declared not to be unconstitutional as a confiscation of 
property rights in letters, but that each individual case 
brought under the statute should be examined by the Court 
to determine whether due process has been afforded,—the 
Supreme Court holding that the Postmaster General’s acts 
are subject to revision by the Court if he exceeds his au- 
thoritv. 

Those Courts which have had occasion to pass upon the 
validity of fraud orders, are practically all in agreement 
on the proposition that where the action of the Postmaster 
General in issuing a fraud order is arbitrary, or an error, 
or mistake of law, or is issued without substantial evidence 
to support it, or without jurisdiction, then the order must 
be set aside as violative of the Fifth Amendment to the 
Constitution. The principal cases on the subject have al¬ 
ready been cited in the respective briefs. In a number of 
cases fraud orders have been enjoined by the Courts. Ameri¬ 
can School of Magnetic Healing v. McAnnulty, 187 U. S. 94; 
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Hurley v. Dolan, 297 Fed. 825. In many other cases fraud 
orders have been upheld by the Courts, after a determina¬ 
tion that they were based upon substantial evidence.! In 
only one case in an appellate court (Plapao Laboratories, 
Inc., v. Farley, 92 F. (2d) 228; 67 App. D. C. 304) ha$ the 
Post Office procedure in the issuance of a fraud order Ibeen 
directly challenged, and then only upon the single grbund 
that the Postmaster General had not personally presided 
at the evidence-taking hearing. 

If there exists in the Courts that power of review of the 
action on the basis stated above, when there is no statutory 
power permitting such review, then under what theory^ but 
the invasion of the Constitutional right to due process of 
law, can it be said that the Courts act? 

Appellees seek to exempt the Postmaster General :from 
the application of procedural due process of law in fraud 
order proceedings, by contending that his action is purely 
executive or ministerial — not quasi-judicial, — in najture. 
Such a line of reasoning is difficult to understand, for the 
action is certainly one “seeking to control the activities of 
others,’’ and when such control is exercised the matter* be¬ 
comes a quasi-judicial proceeding involving property! and 
other legal rights under the authorities cited in appellants’ 
original brief. Likewise, if such were the case, the Court 
would have had no jurisdiction to grant injunctions aghinst 
enforcement of fraud orders in the cases in which such action 
has resulted, for if such was the case, as the District Court 
in Hall v. Wilcox, 225 Fed. 333, (cited by appellees), said, 
every complaint filed in such a cause would be immediately 
subject to demurrer. 

In the cases cited by appellees in support of this conten¬ 
tion, the Courts with but one exception have definitely re¬ 
ferred to the action as quasi-judicial in nature and subject 
to due process of law. In one case, (Crane v. Nichols, jl F. 
(2d) 33) the District Court collaterally indulged in philo¬ 
sophic observations which are hardly in keeping with the 
present-day concept of procedural due process of law. j 


8 


On page 24 of appellees’ brief appears a reference to the 
case of Peoples United States Bank v. Gilson, 140 Fed. 1, 
a District Court case. It is submitted that a better enuncia¬ 
tion of the law of that case appears in the opinion of Judge 
Sanborn speaking for the Eighth Circuit of Appeals in 
Peoples United States Bank v. Gilson, 161 Fed. 286 at page 
290, wherein the Court stated as follows: 

“But this authority, like that of every other execu¬ 
tive office upon whom quasi-judicial duty is conferred 
by Act of Congress is neither unbounded, arbitrary, 
nor discretionary, and its exercise is governed by the 
Acts of Congress which confer it, and bv the laiv of the 
land, and his violation or disregard of either is remedi¬ 
able in the Courts.” (Emphasis supplied). 


The citation of the District Court’s dicta in the case just 
mentioned, appears as part of the opinion in another Dis¬ 
trict Court case, Crane v. Nichols, 1 F. (2d) 33 (D. C. S. D. 
Texas) quoted at length by appellees and strongly relied 
upon by them in their brief. The District Judge in the lat¬ 
ter case did not have the benefit of the elaborate definition 
and description of procedural due process of law as applied 
to quasi-judicial agencies appearing in the respective Mor¬ 
gan cases and he cites no authority for his dictum on the 
rather obscure point (apparently raised by brief and argu¬ 
ment, and not by the record), that the Postmaster Gen¬ 
eral need not examine the evidence. Until the contrary 
appears, the presumption always exists that a judge or 
quasi-judicial officer, considered the evidence. Anniston 
Manufacturing Co. v. Davis, 301 U. S. 337, 357; Morgan v. 
United States, 298 U. S. 468. 

Two other cases (Lewis Publishing Company v. Wyman, 
152 Fed. 799, and Smith v. Hitchcock, 226 U. *S. 567) cited 
in the Crane v. Nichols opinion, related to classification of 
mail matter—concededlv an administrative function having 
to do primarily with the rates of postage to be charged on 
other than first class matter,—and not to fraud order pro- 
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ceedings, where a confiscation and destruction of property 
is involved. 

Two District Court cases cited by appellees on this point 
present a far different premise from that expressed tyj’ ap¬ 
pellees. In both (Hall v. Wilcox, 225 Fed. 333, and Ejliott 
Works v. Frisk, 58 F. (2d) 820), the cases arose on applica¬ 
tion for preliminary injunction—a matter solely withih the 
Court’s discretion (Alabama v. U. S., 279 U. S. 228), and 
not on the merits. Likewise, the point of lack of procedural 
due process—or a fair hearing—was not raised. 

In the Hall case, the Court did say that: “The presumption 
is that his conclusion is right. ... I do not think that! pre¬ 
sumption however uncontrovertible.” The Court further 
stated that in view of such presumption the burden of proof 
was on the complainant, which burden appellants iri the 
instant case, assumed and met by showing that the Post¬ 
master General did not reach his conclusion on evidence, 
thereby overcoming the presumption that his conclnsion 
is correct. 


In the Elliott Works case, in denying the application for 
preliminary injunction, the Court did not hold, as inferred 
by appellees, that hearings in fraud order cases may be 
secret and ex parte but did say: “that the investigation may 
even be secret and ex parte”—following the same language 
which appeared in Hall v. Wilcox (supra). Apparently, 
the Court did not intend to use “investigation” as a svnonym 
for “hearing,” for the Court did say: “but it is apparent that 
a full and fair hearing on demand should be permitted.” 
In other words, if a respondent elects to appear and defend 
a fraud order citation and a hearing is convened, such hear¬ 
ing should be a full and fair one. Appellants cannot! con¬ 
ceive of appellees seriously fostering a belief that a hear¬ 
ing may be secret and ex parte—otherwise they would not 
contend that “appellants were given the hearing which the 
law requires,” (Appellees’ brief p. 2S)—or admit thait the 
same procedure is followed in all cases (Appellees’ 'brief 
p. 27). 
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The syllabi of other cases in which it was directly or 
inferrentially declared that a fair hearing is necessary and 
that the fraud order proceeding is quasi-judicial in nature, 
are as follows: (Emphasis supplied). 

“Equity will not relieve against fraud order issued 
after fair hearing without mistake of law, on substan¬ 
tial evidence.” Avcock v. O’Brien, 28 F. (2d) 817 (C. 
C. A. 9th 1928). 

“The order or ruling is at least quasi-judicial in its 
nature, required to be made upon evidence‘satisfactory’ 
to the Postmaster General, and has the effect of a judg¬ 
ment or decree denying to the citizen a very substan¬ 
tial right from which there is no appeal except to the 
Courts.” Bailev Gaunce Oil & Ref. Co. v. Duncan, 10 
F. Supp. 280 (D. C. La. 1934). 

“A citizen of the United States has a property right 
in the use of the mails for lawful purposes of which 
he cannot be deprived without due process of law. . . . 
It is the exercise not of an executive power but a judicial 
one for an executive officer to exclude a citizen from 
use of the mails.” Hoover v. McChesnev, 81 Fed. 472 
(C. C. Ky. 1S97). 

As their final argumentative point, appellees contend 
that the procedure followed in the instant case conformed 
to the standards laid down by the Supreme Court in the 
so-called Morgan case for the conduct of quasi-judicial pro¬ 
ceedings. 

Appellees cite the case of Degge v. Hitchcock, 229 U. S. 
162, as authority for the contention that the fraud order 
under consideration was issued by the Postmaster General 
in accordance with the procedure which has become settled 
in the administration of the business of the Post Office De¬ 
partment, — inferring that such “business” encompasses 
every activity of the Department including the power of 
life and death over a mail order concern. The point of law 
settled by that case, which involved solely the jurisdiction 
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of the Federal Courts to issue a writ of certiorari to review 
a fraud order, was that a fraud order is not subject to ap¬ 
peal, writ of error or certiorari. The Court stated that: “Not 
being a judgment, in the sense of a final adjudication, the 
plaintiffs in error were not concluded by his decision, fpr 
had there been an arbitrary exercise of statutory power, or 
a ruling in excess of the jurisdiction conferred, they had tjie 
right to apply for and obtain appropriate relief in a Court 
of Equity.” The Court cited American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94 and Philadelphia Co. 
v. Stimson, 223 U. S. 620, in support of this ruling. In t|he 
latter case, the Supreme Court stated: 

“The Complainant did not ask the Court to interfere 
with the official discretion of the Secretary of War, 
but challenged his authority to do the things of which 
complaint was made. The suit rests upon the change 
of abuse of power and its merits must be determined 
accordingly.” 

Furthermore, in Degge v. Hitchcock (supra), the Supreme 
Court said: “It is true that the Postmaster General ghve 
notice and a hearing to the persons specially to be affected 
by the order, and that in making his ruling he may be said 
to have acted in a quasi-judicial capacity .” j 

Appellants in citing the Supreme Court’s denial of the 
application for writ of certiorari (302 U. S. 732) in the 
Plapao Laboratories case (supra), would apparently lujive 
this Court believe that the Supreme Court had “tacitly lap- 
proved” the negative of the contention that “the one who 
decides must hear.” Along the same line of reasoning, ap¬ 
pellees likewise cite a similar denial in National Conference 
on Legalizing Lotteries, Inc., v. Farley, 305 U. S. 624. j In 
neither case was there any showing that the Postmaster 
General had not considered the evidence. On the contrary, 
this Court found in the Plapao case (92 F. (2d) 229, 67 Alpp. 
D. C. 304) that . . the Acting Postmaster General con¬ 
sidered the evidence,” while in the National Confercjnce 
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case (96 F. (2d) 861, 68 App. D. C. 319), the point was not 
raised on appeal to this Court, no mention of such conten¬ 
tion was made in appellants’ brief or argument, there was 
no evidence in the record that the Postmaster General did 
not read or consider the evidence, and no mention made 
of the subject in the Court’s opinion. The point was first 
raised after the second Morgan case was decided, on peti¬ 
tion for re-hearing in this Court, which was denied without 
opinion—quite possibly on the premise that in the absence 
of a showing to the contrary in the record, the presump¬ 
tion that the Postmaster General considered the evidence, 
governed. 

It is well settled that the denial of an application for writ 
of certiorari by the Supreme Court is in no case equivalent 
to an affirmance of the decree that is sought to be reviewed, 
Hamilton Brown Shoe Co. v. Wolf Bros. & Co., 240 U. S. 251, 
and the denial thereof imports no expression of opinion 
upon the merits of the case. United States v. Carver, 260 
U. S. 4S2; Atlantic Coast Line R. Co. v. Powe, 283 U. S. 401. 

Appellees also contend (p. 34) that the same procedure 
was followed by the Department in the National Conference 
case (supra) as in the instant case. That may have been 
so, and the Postmaster General may have failed to consider 
the evidence in the latter case also, but the record on appeal 
of that case in this Court is silent on the subject and the 
point was neither raised nor discussed by this Court in its 
opinion. 

Again, in urging the validity of the procedure in fraud 
order cases, appellees cite New v. Tribond Sales Corpora¬ 
tion, 19 F. (2d) 671. There is no such contention in that 
case as is raised here, the Court sustaining the fraud order 
on the ground that it was based upon substantial evidence. 
However, the Court did say: “Sections 3929 and 4041 E. S. 
impose upon flic Postmaster General the duty and responsi¬ 
bility of determining whether the mails are being used by 
any persons—in conducting any scheme, etc.” (Emphasis 
supplied). 
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Appellants arc in accord with appellees’ statement! that 
there are no cases in which a fraud order was held invalid 

i 

because the Postmaster General did not personally attend 
the hearing at which evidence was taken. Appellants do 
not urge that such is the law. But appellants do contend 
(and that contention is amply set forth on pages 13 jto 15 
of appellants’ opening brief) that the law of due process 
requires that the Postmaster General must in some way con¬ 
sider the evidence adduced and the contentions of a re¬ 
spondent, either by personally hearing said evidence or 
respondent’s argument as to the evidence, or by reading 
said evidence and the brief of respondent. The law requires 
a “reasoned conclusion”. (Federal Communications Com¬ 
mission v. Pottsville Broadcasting Company, 309 TJ. S. 
134), not a “glance” at an ex parte recommendation.! 

In the instant case, he did neither, nor were the respond¬ 
ents permitted to appear before him on exceptions tb the 
Solicitor’s findings of fact or in argument of their conten¬ 
tions as to the evidence. In other words, the appellants 
here were not accorded their Constitutional right to a fair 
trial, but after the evidence was taken the cause proceeded 
ex parte without respondents being allowed to participate 
or to be present during the concluding steps. 

In this connection, the recent case of Arrington v.j Rob¬ 
ertson, 114 F. (2d) 821, 823, throws added light on a some¬ 
what analogous situation in a civil case in a District Court 
where the Court furnished the jury with additional instruc¬ 
tions in the course of their deliberations, in the absence of 
the parties. In that case, Circuit Judge Maris, speaking 
for the 3rd Circuit Court of Appeals, said: 

i 

j 

“The due process clause of the Fifth Amendment 
to the Constitution requires that a defendant lie ac¬ 
corded the right to be present in person or by cbunsel 
at every stage of his trial. Hopt v. Utah, 110 U. S. 574, 
Fillippon v. Albion Vein Slate Co., 250 IT. S. 7(3, 81; 
Shields v. United States, 273 U. S. 583, 588. 
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“. . . a party or his counsel who voluntarily absents 
himself from the courtroom consents to such proceed¬ 
ings only as take place in the courtroom in his absence 
but not to proceedings which take place elsewhere. 
Ah Fook Chang v. United States, 91 F. (2d) 805.” 
(Emphasis supplied). 

The Supreme Court in Morgan v. United States, 304 U. S. 
1, 20, discussed the rule governing the conduct of proceed¬ 
ings in equity, where a master’s findings on the evidence 
and report, might be submitted to the Court and the Court 
act thereon without notice or opportunity for the adversely- 
affected party to be heard. Such a practice would be denial 
of the fair trial necessary to support due process of law. 

If it can be said that quasi-judicial tribunals fall in the 
same category as judicial tribunals so far as the conduct 
of trials before them is concerned, the most recent case of 
Hansberry v. Lee, 310 U. S. —; 85 L. Ed. 11, 13; (No. 29 
United States Supreme Court October Term 1940), decided 
November 12, 1940, throws some light on the subject. By 
substituting the words “quasi-judicial agency’’for “Court” 
in the opinion, the Supreme Court’s pertinent dicta might 
be paraphrased to read: 

“But when the judgment of a quasi-judicial agency— 
is challenged for want of due process it becomes the 
duty of this Court to examine the course of procedure— 
to ascertain whether the litigant whose rights have 
thus been adjudicated has been afforded such notice 
and opportunity to be heard as are requisite to the due 
process which the Constitution prescribes. Western 
Life Indemnity Co. v. Rupp, 235 U. S. 261, 273.” 

On another feature of procedural due process of law, see 
also National Labor Relations Board v. Ford Motor Co., 
114 F. (2d) 905, 909, wherein the 6th Circuit Court of 
Appeals likened the position of a Trial Examiner in an 
administrative proceeding to that of a judge—the Court 
reiterating the axiom “that a trial by a biased judge is not 
in conformity with due process of law.” 
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In support of its contention that an administrative officer 
need not personally consider the evidence in a proceeding 
of a quasi-judicial nature, appellees rely on Cupples! Co. 
Manufacturers v. National Labor Relations Board, 10|3 F. 
(2d) 953, and National Labor Relations Board v. Biles Cole¬ 
man Lumber Company, 98 F. (2d) 16. Some of the distin¬ 
guishing features of both cases have already been poijnted 
out in appellants’ opening brief (pp. 18, 19). The cases 
are further readily distinguishable from the instant situa¬ 
tion, for in the Cupples case, the Court at page 958 stated: 
“Here there is no allegation that there was no study; and 
consideration of the record. * * # every presumption of 
regularity attends the action of the Board. * * * presuming 
as we must that petitioner’s brief was considered,; the 
allegation that members of the Board did not consider the 
evidence—is, we think, insufficient.” At page 957,j the 
Court further stated: “The intermediate report of the Trial 
Examiner with the complaint advising of the charges! was 
sufficient indication to petitioner of what it was required 
to meet.” 

In the Biles Coleman Lumber case, at page 17, the Court 
said: “There is no allegation of fact as to the amoupt of 
testimony which was read to constitute a legal insufficijency 
for judicial appraisal as to the weight of the evidence or to 
form a basis for the findings of fact, conclusions of law 
and order.” In that case, the allegation was that the iBoard 
had not read “all of the testimony in the case or reald or 
examined all of the exhibits filed.” In the instant case the 
record shows that appellants have overcome the “presump¬ 
tion of regularity” by proof to the contrary; have estab¬ 
lished that the intermediate report of the Trial Examiner 
was not furnished them, and that no opportunity was given 
them to appear before the Postmaster General. 

If the dicta of these cases could be said to support ap¬ 
pellees’ position, then both cases are in conflict with the 
Morgan decisions. On the contrary, the Court in each case 
unequivocably accepted the doctrine of the Morgan cases, 
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rejecting only the manner in which such doctrine was sought 
to be invoked. 

It is likewise difficult to understand appellees’ contention 
(p. 2S) that the second Morgan case (304 U. S. 1) precludes 
judicial determination of the extent of the Postmaster Gen¬ 
eral’s examination of the evidence. Appellees apparently 
seek to override the weighty facts showing that the Post¬ 
master General did not examine the evidence, by citing the 
dicta of the Supreme Court which clearly does not support 
appellees’ contention. There is a vast difference between 
“probing mental processes used in reaching a conclusion, 
when a hearing is given which the law requires,” and an 
already estabished fact of record showing neither a con¬ 
sideration of the evidence nor a full and fair hearing. 
Appellees’ theory on this point is disspclled by the decision 
in National Labor Relations Board v. Cherry Cotton Mills, 
9S F. (2d) 444, 447, in which it was held that the Court had 
jurisdiction to entertain interrogatories for discovery as 
to what the Labor Board did. 

Appellees seem to overlook the fact that consideration 
of the evidence is an important part of any hearing— 
whether it be by a jury in a civil or criminal case, by the 
Chancellor in an equity case, or by an administrative officer 
charged by law with the performance of certain duties of 
a quasi-judicial nature. 

Parenthetically, it should be observed that the “substan¬ 
tial evidence” rule, (which has been discussed frequently 
in recent cases involving the National Labor Relations 
Board and other agencies created by statutes which defi¬ 
nitely require the application of such rule) applies with 
equal force to the fraud order proceedings. This Court 
in the several fraud order cases which have been before it, 
has applied said rule. New v. Tribond Sales Corporation, 
(supra); National Conference on Legalizing Lotteries, Inc., 
v. Farley, (supra); Farley v. Heininger, 105 F. (2d) 79, 
70 App. D. C. 200; Farley v. Simmons, 99 F. (2d) 343, 69 
App. D. C. 110. How then can it be said that the fraud 
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order proceeding is exempt from procedural due process 
of law, or is not a quasi-judicial proceeding, when it is bon- 
sidered that the Courts apply the same “substantial evi¬ 
dence” rule to fraud order actions as they do to the actions 
of every other quasi-judicial agency? 

Summarizing its entire contention in one broad, epito¬ 
mizing, statement, appellants submit that the proper rule 
of law applicable to the instant case is: Procedural: due 
process of law satisfying the Fifth Amendment toi the 
Constitution applies with full force to fraud order proceed¬ 
ings of the Post Office Department, requiring a full | and 
fair hearing, including notice and opportunity to be heard 
at all stages of the proceedings, at the beginning, inter¬ 
mediate and concluding steps, and under the quasi-judicial 
power granted by the fraud order statutes to the Postmaster 
General, he must consider, weigh and appraise the evidence 
and the argument of a respondent, either by hearing or 
reading same or by considering the opposing views on the 
evidence so that his decision is reached by a reasoned con¬ 
clusion supported by substantial evidence, and not by arbi¬ 
trary action on the ex parte recommendation of subordi¬ 
nates. 


CONCLUSION 

i 

Appellants submit that the authorities do not support 
appellees’ contentions as expressed in the concluding state¬ 
ment of their brief and that upon the facts disclosed bv the 
record in the instant case, it is affirmatively established 
that the fraud order complained of was issued in violation 
of appellants’ Constitutional right to, and guarantee of, 
due process of law. 

Appellants contend that the instant case is one calling for 
the exercise of the equity powers of the Federal Judiciary 
to prevent deprivation of a Constitutional right arid to 
establish affirmatively whether the Post Office Department 
is to remain the only agency of Government which does not 
afford to a respondent in a quasi-judicial proceeding the 

i 
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right to a full and fair hearing within the meaning of the 
concepts of judicial fair play. 

The philosophic reason, as distinguished from a purely 
legalistic view, for requiring procedural due process of 
law in fraud order proceedings is best expressed in the 
language of the Supreme Court in Powell v. Alabama, 2S7 
TJ. S. 45, 6S (relied upon by this Court in Wise v. Herzog, 
114 F. (2d) 4S6, 4SS; — App. D. C. —) as follows: 

“It never has been doubted by this court, or any 
other so far as we know, that notice and hearing are 
preliminary\steps essential to the passing of an en¬ 
forceable judgment, and that they, together with a 
legally competent tribunal having jurisdiction of the 
case, constitute basic elements of the constitutional 
requirement of di^} process of law. The words of 
Webster, so often qhoted, that by ‘the law of the land’ 
is intended ‘a law which hears before it condemns,’ 
have been repeated in varying forms of expression in 
a multitude of decisions.” 

The Supreme Court then went on to refer to the earlier 
case of Galpin v. Page, 18 Wall. 350, 368, 369, and quoted 
from that case as follows: 

“Judgment without such citation and opportunity 
wants all the attributes of a judicial determination; it 
is judicial usurpation and oppression, and never can 
be upheld where justice is justly administered.” 

It is therefore respectfully submitted that the judgment 
of the District Court of the United States for the District 
of Columbia be reversed and that the cause be remanded 
with instructions to grant the prayers of relief of the com¬ 
plaint. 

> Respectfully submitted, 


John A. Nash 
Horace J. Donnelly 
Horace J. Donnelly, Jr. 
Attorneys for Appellants. 








